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PETER STIRSA (Bar No. 3118)
STIRBA & HATHAWAY
Attorneys for Hidden Valley Coal Company
215 South State Street, Suite 1150
Salt Lake City, Utah 84111
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IN THE UTAH SUPREME COIJRT

HIDDEN VALLEY COAL COMPANY,

Petitioner,

v .

the UTAH BOARD OF OIL, GAS & MIMNG
and the UTAH DIVISION OF OIL, GAS &
MIMNG,

Respopdents.

Case No. 920398

ffIPt]tATIONOFlW
OF APPEAL

The parties, pursuant to Utah R. App. P. 37O), hereby stipulate and agree that this

proceeding, Case No. 92-0398, be dismissed. This stipulation is made pursuant to a

determination between the parties that jurisdiction is more appropriately taken and judicial

review pursued in the Third District Court through the provisions of Utah Code Ann. $ 40-10-30

(1986). The parties shall bear their own costs and fees

4SS
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DATED trris Ztlay of September, 1992.

DATED this Lday of September,1992.

IJTAH ATTORNEY GENERAL'S OEFICE

Attorneys for Reqpondent
Utah Board of Oil, Gas and Mining
Utah Division of Oil, Gas and Mining

for Petitioner
Hidden Valley Coal Company
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BEFORE TIIE BOARD OF Orr,, GAS E UINTNG
DEPARTIIENE OF NATURAIJ RESOURCES

STATE OF UTAIT

IN THE MATTER OF NOTICE OF

VIOI,ATION N9 1--2 6-8-2
HIDDEN VALLEY MINE,
EMERY COUNTY, UTAH

I{E}TORAIIDUII! DECISION
ORDER

Cause  No.  ACT/Ot5 /OO7

AI{D

Petit ioner Hidden Valley CoaI Company seeks an emergency order

of the Board staying ItaII proceedings, including but not l inited to

the cessat ion order ,  NO.  C g2-26-L-2 ,  issued by the Div is ion o f

Oi l  ,  Gas and Mining by cert i f  ied mai l  on September L,  L99 2 .  .  . t t  ,

unt i l  resolut ion of  a pending civ i l  act ion in the Third Judicial

Distr ict  Court  appeal ing a Board order issued July 30, L992. The

Board had previously granted a Petit ion for Temporary Relief on

February L4 , t992 , extend,ing Petitioner I s time for abatement of the

underlying Notice of Violation (NOV) to a date 30 days after entry

of the Boardts July 30th order.  On August 31-st ,  the NOV remained

unabated and the Division, pursuant to its coal regulatory program

rules, issued the subject Cessat ion Order (CO) on September 1.

Petit ioner f i led a Petit ion for Review of Administrative Action

with the Utah Supreme Court and a Complaint with the Third Judicial

District Court on August 28 , LggZ seeking reversal of the Board I s

July 30 order;

The rules governing the issuance of NOV t s and CO t s are couched

in mandatory, rather than discretionary, terms. When the Boardts

order of Temporary Relief expired without the Board ordered

abatement, the Division had no choice but to issue the CO. Rule

48+
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645-400-4 2 O provides that ,  t t  a c iv i l  penalty of  not less than

$750 .  00 wi l l  be assessed for each day dur ing which. .  .  r r  the

violation remains unabated. RuIe 645-400-42L aIlows for temporary

rel ief  unt i l  issuance of a Board, order.  RuIe 545-400-422 provides

for Court ordered temporary relief tt l f  the permittee init iates

review proceedings under the State Program with respect to the

v io la t ion; ,  .  .  . | t

Both the Utah Rules of Civil Procedure and the rules of the

coal regulatory program provl-de the temporary relief Petit ioner

seeks. Once the Boardrs order was appealed, the Board could not

amend the terms of the order to extend the time for abatement. The

Board is loathe to contravene its own rules, but the Petit ioner I s

request is one of f irst impression and, due to those circumstances,

certain equitable considerat ions have ar isen.

Based upon the law and circumstances, it is hereby ordered,

adjudged and decreed that the Petit ionerrs reguest for Emergency

Order staying the proceedings of  the Divis ion of  Oi l ,  Gas & Mining

relat ing to cessat ion order CO9 2-26-1,-2 and the accrual  of

penalties under that CO is granted for the period conmencing

September L, LggZ and terminating at the close of business

September 1O, L992 in order to allow Petit ioner to seek appropriate

judicial remedies or commence abatement pursuant to the terms of

the  Board rs  Ju Iy  30 ,  t ggz  Orde r .

OJL
Dated this __.|} day of September , Lggz.

BOARD OF OIL, GAS & MINING

4fi3
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PETER STIRBA

LAW OFFICES

SrrneA &HnrHAwAy
A pRoFEssroNAL coRpoRAroN 

' Divlsl0it $n
surrE rrso Sil- SA$ & Mittiiltr

2I5 SOUTH STATESTREET

SALT LAKE CITY, UTAH 841I I
TELEPHONE (80t ) 364-8300

FACS|M|LE (801 ) 364€35s

September 2, L992

HAND DELIVERY

Thomas A. Mitchell
William R. Richards
Assistants Attorney General
Division of Oil, Gas & Mining
Three Triad Center
355 West North Temple, #350
salr Lake city, urah 84180-1203

Re: Hidden Valley Coal Company v. Utah Board of Oil, Gas & Mining
and Utah Division of Oil, Gas & Mining

Dear Tom and Bill:

Thanks for calling me about the issue of which court should hear the above matter. It
is my understanding from our conversation that you both agree with me that the District Court
is the appropriate court to review the Board's Order ffid, accordingly, I will dismiss thePetition
that has been filed at the Utah Supreme Court. In the interest of making sure that we are clear
on this point, I would appreciate a very short letter from either one of you confirming the fact
that neither the Division nor the Board will contest the jurisdiction of the District Court to
review the Board's Order.

I have also enclosed an Acceplance of Service form for your signature as well as two
copies of a Summons and Complaint in the above matter. Would you please return the original
Acceptance of Service form to me and I will file it with the Court. The copy is for your file.

After we get through some of these initial logistical matters, I agree with Tom that we
should contact Judge Lewis' clerk and think about arranging for a scheduling conference with
the Judge.

Thanks for your help in this matter.

PS/kg
Enclosures
cc: Lee Edmonson

4E?"
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Division Director
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DIVISION OF OIL. GAS AND
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Satl Lake City, Utah 84180-t 203
801 -538-5340
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N,IINING

August 31, 1992

Lee Edmonson
CalMat Companies
P. O. Box 52010
Phoenix, Arizona 85072

Dear ,r@"nson:

Re: Refund Check for Escrow Monies on Notice of Violation N91-26-8-2, Hidden
Vallev Coal Company, Hidden Valley Mine, ACT/015/007. Folder #5. Emery
Countv. Utah

A refund check is being prepared by the State of Utah to Hidden Valley Coal
Company in the amount of $138.48

The proposed amount of $1 ,220.00 was placed in an escrow account pending
a Board Hearing on Notice of Violation N91 -26-8-2. On July 30, 1992, the Board
issued its Order in Docket No. 92-005, Cause No, ACT/015/007, reducing the
assessed amount of part 2 of 2 from $460.00 to $330.00, leaving $t 30.00 in escrow
monies owing to Hidden Valley Coal Company. There is $8.48 in interest at 10% per
annum, in accordance with Utah Code Ann. S 15-1-1, creating a balance of $138,48 to
be refunded. A check will be mailed to you.

lf you have any questions or need more information, please call.

Dianne H. Nielson
Director

D. Dragoo, Fabian
L. Braxton
J. Brown
C. Roberts

vb
cc:

regards,

an equal opportunrty employer

& Clendenin

461
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Hidden Val ley Coal Company,
Pe t i t i one r ,

v .
the Utah Board o f  Oi I ,  Gas
& Mining and the Utah Divis ion
o f  o i l ,  Gas  &  M in ing ,

Respondents .

WRIT OF REVIEW
C a s e  N o .  9 2 - 0 0 5
Supreme Cour t  No .  920398

TO THE UTAII BOARD OF OIL, GAS & MINING:

You are hereby requested to prepare, certify, and transnit to

the Supreme Court of the state of Utah, with reference to the

Petition for Writ of Review heretofore filed by the plaintiff in the

above case, a transcript of the record in the above cause, prepared

and transmitted as required by law and the rules of said court, and

to include in said transcript of the record, the entire record of

al l  proceedings, exhibi ts,  evidence, decis ion, not ices, etc.

DATED th is  28th  day o f  August  ,  L9gZ.

Geof f rey  J .  But ler
Cl-erk,  Supreme Court

forego ing Wr i t  o f  Rev iew th is  3  {Received a copy  o f  the
,*'1

day of ff i*,{t--f , Lggz.
/

urAH BAA\D OF OrL, GAS & MTNTNG
i I

I T
/ /
I i t - r '

B! \'-4/,4-ztt. 
d' ,y'2tt-n'^-" -

/ \
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Enclosures

August 28, L992

Ms.  Jan ice L .  Brown
Secretary
Utah Board of  OiI ,  Gas 6( Mining
3  T r iad  Cen te r ,  Su i te  #350
355 West North Temple
Sa I t  Lake  C i t y ,  U tah  g41gO-1203

In  re :  H idden Val ley  CoaI  Company
Supreme Court Number 920398

Dear  Ms.  Brown:

Enclosed please f  ind an or iginal  of  the Wri t  of  Rev j -ew in
the above ent i t led case. P1ease sign and return the same to this
o f f i ce .

Also please f ind one copy of the wri t  and one copy of the
pet i t ion .  These cop ies  are  for  your  f i les .

#orytftrr6.surb
$tate "f lHt"h
?.3,zFtutr oryitol

F*It Frahe 6.itg,IHt"l1 fi4LL4

S incere ly ,

7d,a*+n 1, f,';/'p'A
Susan E. Richards
Deputy Cl-erk

Gorfun &- F"II
(Ilfef iflustire

$rclarb 0- $ufue

"Arruriate 
qIFd Uugtice

p- paniel $fetourt
UuEtice

6.\ri*tirw$- purlmr
UustirD

Sotf*I P-Ztuwurrrran,o

AU0 5 1 1992

*ivtti*t|frr;
r^!!f . G,ngi p, fttlhtrh!f?

45e



PETER STIRBA (Bar No. 3tt8)
STIRBA & HATHAWAY
Attorneys for Hidden Valley Coal Company
215 South State Street, Suite ll50
Salt l-ake City, Urah 94111
Telephone: (801) 364-8300

F!LED
AUC 2 7 1992

CLERK SUPREME COURT,
UTAH

IN TIIE UTAH SUPREME COURT

HIDDEN VALLEY COAL COMPANY,

Petitioner,

v.

the UTAH BOARD OF OIL, GAS & MIMNG
and the UTAH DIVISION OF OIL, GAS &
MINING,

Respondents.

CaseNo.  { l f ,? f l

PETITION FOR REVIEW OF
ADMIMSTRATTVE ACTION

The Petitioner, Hidden Valley Coal Company ("HVCC"), by and through its attorney of

record, Peter Stirba, files this Petition for Review pursuant to Utah Code Ann. $ 63-46b-16

(1988) and Rule 14 of the Utah Rules of Appellare Procedure and hereby alleges:

1. On November 20, 1991, the Division of Oil, Gas & Mining ("the Division")

issued Notice of Violation ("NOV') 91-26-8-2, Parts I and 2, to HVCC regarding Hidden

Valley Mine Permit No. ACT/015/00?. Part I of 2 was issued pursuant to Utah Administrative

Rule 614-30L-742.312.L for failure to maintain diversions and minirnize erosion of the road

outslopes and upslopes to the extent possible. Part 2 of the NOV was issued pursuant to Utah

Administrative Code 614-301 -521.251 and 614-301-354 for failure to clearly mark with
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penmeter markers and failure to seed and revegetate all disturbed areas of the road and stream

outslopes and road upslopes.

2- On December 17, L991, the Division issued a proposed assessment for the NOV

of $760.00 for Part 1 and $460.00 for Part 2. The NOV and the subsequent assessment were

informally reviewed by the Division on December 20, 1991 and an Informal Order upholding

the Nov and the assessment was issued on January 17, lggz.

3. On February 10, 1992, HVCC petitioned the Utah Board of Oil, Gas & Mining

("the Board") for review of the Division's Informal Order regarding the NOV and the

subsequent assessment. HVCC concurrently filed a Petition for Temporary Relief with the

Board, which the Board granted on February 14, IggZ.

4- On July 30, Lggz, the Board, after considering proposed findings of a hearing

examiner, issued an Order upholding all aspects of the Division's position in issuing the NOV

and the assessment pursuant to Part I of the NOV. However, the Board reduced the Part 2

assessment from $460.00 to $330.00 after finding that the negligence points regarding disturbed

arqr boundary marked should be reduced to zero.

5. Petitioner HVCC requests a review of the Board's Order in Cause No.

ACT/01 51007 for the following reasons:

(a) The Board has erroneously inteqpreted and applied the applicable

provisions of the Utah Coal Mining and Reclamation Act and the rules promulgated thereunder

in its determination that HVCC intended to mine more than 250 tons of coal in any l2-month
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Period, thus subjecting itself to the jurisdiction of the Board subject to regulation under Utah's

Act and the federal Surface Mining Control and Reclamation Act.

(b) The Board has erroneously interpreted and applied the applicable statutory

provisions and its rules in applying the Permanent Program Rules to HVCC's 1986 Reclamation

PIan as opposed to applying the standards of its Interim program.

(c) The Board has erroneously interpreted and misapplied Utah Code Ann.

$ 40-8-9(2) (1987) in its determination that this st;atute of limiuations did not apply to the issues

litigated pursuant to the NOV.

(d) The Board elroneously interpreted and applied existing law in its finding

that the Division established a prima facie case supporting its issuance of the Nov, that HVCC

failed to rebut the Division's case and that HVCC failed to prove that the Division was estopped

from taking its enforcement action.

(e) The action taken by the Board and its factual findings are not supported

by substantial evidence when viewed in light of the whole record, was contrary to the prior

practice of the Division, ild as a result the Board's Order in applying the facts is arbitrary and

capricious.

WHEREFORE, petitioner prays that this court:

1. Enter an order reversing the Board's order of July 3A, lgg|and the conclusions

of law contained therein.
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2. Enter an order for any other relief that is just and appropriate.

DATED ttris ]]]ay of Augusr, rggz.

k\p\hvcc.pct

tto for Respondent
alley Coal Company
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PETER STIRBA (Bar No. 3t1B)
STIRBA & HATHAWAY
Attorneys for Hidden Valley Coat Company
215 South State Street, Suite ll50
Salt I-ake City, Utah g4ll1
Telephone: (801) 364-8300

IN THE UTAH ST]PREME COURT

HIDDEN VALLEY COAL COMPANY,

Petitioner,

V .

THE DIVISION OF OIL, GAS & MIMNG
and THE BOARD OF OIL, GAS & MIMNG,

Case No.

CERTIFICATE OF SERVICE

Respondents.

I hereby certify that a true and correct copy of the Petitioner's pgfrctoN FOR REVIEW

OF ADMINISTRATIVE ACTION was mailed, postage prepaid, to the following:

William R. Richards
Assistant Attorney General
UTAH DIVISION OF OIL, GAS & MIMNG
3 Triad Center, Suite 350
355 West North Temple
salt hke city, urah 94190
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Thomas A. Mitchell
Assistant Attorney General
BOARD OF OIL, GAS & MINING
3 Triad Center, Suite 350
355 West North Temple
sdt I-ake city, utah 84180

Jan Brown, Docket Serretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350
355 West North Temple
Salt I-ake City, Utah 84180

Denise Dragoo
FABIAN & CLENDEMN
P.O. Box 510210
Salt Lake City, Utah 84151

4\^
DATED this U I day of August, 1992.

k\p\hvcc.pct

for Respondent
alley Coal Company

2
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PETER STIRBA (Bar No. 3t1g)
STIRBA & HATHAWAY

fttorneys for Hidden Valley Coal Company
215 South Srate Street, Suire 1150 

- -

salr lake city, urah 941 I 1
Telephone: (801) 364-8300
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IN THE THIRD JUDICIAL DISTRICT COT]RT

SALT LAKE COUNTY, STATE OF UTAH

HIDDEN VALLEY COAL COMPANY,

Plaintiff,

v .

thc UTAH BOARD OF OIL, GAS & MINING
and the UTAH DIVISION OF OIL, GAS &
MINING,

Defendants.

COMPLAINT

Case No. 9209A4813CV

Judge Les l i e  A .  Lew is

Plaintiff, Hidden Valley Coal Company, complains of Defendants Utah Board of Oil, Gas

& Mining and Utah Division of Oil, Gas & Mining, and alleges as follows:

1' Plaintiff, Hidden Valley Coal Company ("HVCC"), is a Utah corporation which
L

owns a coal property in Emery County, Utah, hbreinafter referred to as the "Mine Site,,.

2' HVCC brings this action pursuanr to urah code Ann. $ 40-10-30 (19g6) which

provis ion 'amongotherth ings,author izessui t inDist r ic tCourt , , , f f i l ,Gas

& Mining (the "Board") for the purpose of obtaining judicial review and appealing an order of

\
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the Board which arises from the application of the Utah Coal Mining and Rerlamation Act

("UCMRA'), Utah Code Ann. $ 40-10-1 et. seq. and the rules promulgated thereunder.

3' Jurisdiction of this Court is also predicated upon the provisions of Utah Code

Ann' $ 40-10-22(3)(0 (1981) which provide for judicial review in the "appropriate district courr"

./a: \.'',O

of actions by the Board taken under that section or any other provision of the State Coal

Program.

4.
n4$ {

On November p, 1991, the Division of Oil, Gas & Mining (the "Division',)

issued Notice of Violation ("Nov':) 
?1 :6-&2, parrs L and Z, to HVCC regarding Hidden

Valley Mine Permit No. ACT/015/007 regarding reclamation activities ar the Mine Site.

5' Parts I and 2 were issued pursuant to Utah Administrative Code 614-301-

74?,312' 1 (19"9-0) for failure to maintain diversions and minimize erosion of the road outslopes

and upslopes to the extent possible. Part 2 of the Nov was issued pursuant to Ut.b

Administqliye Code -6!4;301.:521.?11g990) and 6-14-301:351 (_l_290) for failure ro clearly mark

with perimeter markers and railure to seed and revegetate all disturbed areas of the road and

stream outslopes and road upslopes.

6' On Decen-b.-er 1?,-1991, the Division issued a proposed assessment for the NOv

of $Jqt for Part I and $460 for Part 2. The NoV and subsequent assessment were informally

reviewed by the Division oq December 20, lggl, and an informal order upholding the NOV and

assessment were issued on Jq_uary 17 | lgg?'.

2
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7. On February 10, 1992, HVCC petitioned the Board for review of the Division's

informal order regarding the NOV and subsequent penalty assessment. HVCC concurrently filed

a petition for temporary relief with the Board, which the Board granted on F_ebrua.y ltJ:?::

8- On June 3A, L992, an evidentiary hearing was held on HVCC's petition whereby

HVCC challenged the factual basis for the issuance of the NOV and penalty assessment as well

as the jurisdiction and legal authority of the Division in issuing the NOV and penalty assessment.

Evidence and testimony was presented by the Division and HVCC to the Chairman of the Board

who was acting in the capacity of a hearing examiner. After considering the evidence and

testimony, the examiner had the responsibility to make a recommendation to the Board with the

responsibility to make recommended findings of fact and conclusions of law and an order to the

Board for its consideration and adoption.

9' On July 30, 1992, the Board, after considering the proposed findings of fact and

conclusions of law of the hearing examiner, issued an order upholding the Division with respect

to the issuance of the NOV and the assessment pursuant to Part I of the NOV. However, the

Board reduced the Part 2 assessment from $460 to $330 after finding that the negligence points

regarding disturbed area boundary markings should be reduced to zero. A copy of the Board's

order is attached hereto as Exhibit ,A*.

10. HVCC now appeals and requests a review of the Board's order attached hereto

for the following reasons:
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(a) The Board has erroneously interpreted and applied the applicable

provisions of the UCMRA and the nrles promulgated thereunder in its determination that HVCC

intended to mine more than 250 tons of coal in any l2-month period, thus subjecting itself to

the jurisdiction of the Board subject to regulation under the UCMRA and the federal Surface

Mining control and Reclamation Act of Lg77 ("SMCRA"), 30 u.s.c.A. $ I20l et seq.

O) The Board has erroneously inteqpreted and applied the applicable statutory

provisions and its own rules in applying the Permanent Program Rules to HVCC's 1986

Reclamation Plan as opposed to applying the standards of the Interim program.

(c) The Board has erroneously inteqpreted and misapplied Utah Code Ann.

$ 40-8-9(2) (1987) and Utah Code Ann. $ 40-10- 4 (Ig7g) and the rules promulgated thereunder

in its determination that a two-year statute of limitations did not apply to the issues raised by the

NOV.

(d) The Board eroneously interpreted and applied existing law in its finding

that the Division established a prima facie case supporting its issuance of the NoV, that HVCC

failed to rebut the Division's case and that HVCC failed to prove that the Division was estopped

from taking its enforcement action.

(e) The Board elroneously interpreted and applied existing law in its finding

that the Division was not estopped in the enforcement of its NOV after it had already approved

Hvcc's reclamation activities for a phase I bond release.
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(0 The action taken by the Board and is facrual findings upholding the

Division's position are not supported by substantial evidence when viewed in light of the whole

record' were unreasonable, unjust, arbitrary, capricious or an abuse of discretion.

WHEREFORE, ptaintiff Hvcc prays for judgment as follows:

1' That the court order Defendants utah Board of oiI, Gas & Mining and the utah

Division of oil, Gas & Mining to dismiss any pending proceedings in Cause No. ACT/015/007,

vacate its July 3a, 1992 order and vacate the NoV and penalty assessment.

2' That the court order Defendants utah Board of oil, Gas & Mining and utah

Division of oil, Gas & Mining to rnodi$ and amend its July 30, lggzorder as follows:

(a) The order be amended to dismiss and vacate the Division,s NOV and

penalty assessment on the legal grounds as set forth hereinabove; andlor

(b) The order be amended to find that HVCC did not commit any of the

alleged violations in the Nov, or there is not substantial evidence to justify the Board,s factual

findings, or that the Board's factual findings are deficient as a mattei of law such that the

Division's Nov, penalty assessment and proceedings thereunder are dismissed and vacated.

3' That the court order Defendant utah Division of oil, cas & Mining to repay to

Hvcc all amounts paid by HVCC for the penalty assessment.

4' That the Court award Plaintiff costs herein and such other and further relief as

the court deems just and equitable in the premises.

5
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Plaintiffs address:
1801 University Drive
Phoenix, Arizona 85034

k\p\hvcc.com

DATED tt is fiay of August, tggz.

STIRBA & HA

for Plaintiff
alley Coal Company
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ORDER

DOCKET NO. 92-005
CAUSE NO. ACT/O1s lOOT

-

FCHlti*i]
'JUL J i 1992

BEFORE THE BOARD OF OIL, cAS AND MTNTNG
DEPARTMENT OF NATURAL RESOURCES

STATE OF U?AH

SIIREA & HAiHew*i

oo0oo---

IN THE MATTER OF NOTICE OF :
vroLATroN N91-2 6-8-2,  HIDDEN
VALLEY MINE, EMERY COL}NTY t Z
UTAH

:

-oo0oo

on June 30, 1gg2, the above entit led matter came before the

Hearing Examiner, chairman James w. carter. Representing the

Board of  OiL Gas and. Mining's Exarniner (rrExaminern) was Thomas

A' Mitchel l ,  Esq.,  Assistant Attorney General .  Represent ing the

Divis ion of  oi I ,  Gas and Mining ( ' ,DoGl, I"  1 was Wil1ian R. Richards,

Esq., Assistant Attorney General, and representing the Respoqdent

Hidden Valley Mine was Peter Stirba, Esq[. The Board, considered

the Examiner's reconmend,ed, Findings of Fact and, Order at their

regularly scheduled hearing on JuIy 22, LggZ and adopted it with

the rnodifications contained, herein. _

FTNDINGS OF FACT

1- Nov 9L-26-g-2; parts one and two, was issued on

November 2O, 199L. There was an assessment conference and fact

of  v iolat ions hearing resul t ing in the f inal  Divis ion assessment

on  December  2O,  L991

2 -  The Pet i t ioner t imely appealed the f inal  Divis ion

assessment and findings and paid the total assessment in the
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amount  o f  $760 -  0o for  par t  one o f  two,  and $460.00 for  par t  two

o f  two  i n to  the  D iv i s ion .

3 '  The Respondent,  Hidden VaIIey Mine, is subject to the

jur isdict ion of  the Board, of  oi l ,  Gas and Mining pursuant to utah

sta tu te ,  u tah code Ann.  g  4o-L0-3 (Lg53,  as  amended) .

4. On Septernber 7 , LgTg r Hidden Valleyrs predecessor,

soldier creek coal  company (soldier creek) ,  submit ted a Mining

and Reclamation Plan for the land which is the subject of these

enforcement proceed.ings. rn that plan sold.ier creek stated that

it intended to d'evelop an underground coal mine by June of 19g1

which was intended. to produce approximately 5001 000 tons per year

for  40 years .

5 -  on Apri l  !4 ,  l -980, the Divis ion of  oi l ,  Gas and, Mining

approved' Soldier Creek's Mining and Reclamation plan pursuant to

the state coar programr s interirn regurations.

6 ' on April !7 , 1980, surface rnining operations conmenced,

at the Hidden valley Mine pursuant to the approved Mining and

Reclamation Plan. These operations included the construction and

paving of a 2 - 5 rnile road; construction of an access road to two

portal areas where pads were constructed adjacent to coal seams;

construction of portal entry face ups; top soil removal from the

surface I sediment pond construction and installation of drainage

d ive rs ions .

7 -  on January 23 ,  r -991, the utah state coal

approved by the federal government with utah as a

and the utah'permanent program Regurat ions became

Program was

prirnacy state,

ef fect ive.

44
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8.  on March 23,  1981,  So ld ier  Creek in for rned the Div is ion

for the f irst t irne that the Hidden VaIIey mine would. ternporari ly

suspend operat ions.

9- By let ter dated May 24, 1985, the Divis ion not i f ied

Soldier Creek that it must elect to either pennit the Hidden

Valley Mine under the Permanent Program Regulations or reclaim

the mine in accordance with the approved plan and permanent

Program Regulations. .

10. After September 15, 1985, Hidden Val ley elected to

cease rnining operat ions and reclaim the mine si te.  fn May, Lgg6,

the Respondent f i led a Reclamation Plan incorporating the

Permanent Progrram reclamation standards, which plan was approved.

by the Divis ion.

l-1. Reclamation of the mine site was undertaken by

Respondent, and Phase f bond release was authorized by the

D iv i s ion  on  May  24  ,  198g .

L2 - Subsequent to Phase f bond release, the Respondent has

failed to comply with the Permanent Program standards and with

the approved. Reclamation PIan by failing to adequately construct

and maintain erosion control structures on the outslope of the

access haul road

L3 - The Respondent has failed to conply with the Permanent

Program standards and the approved Reclamation plan by having

fai led to seed the disturbed area const i tut ing the outslopes of

tbe access road.

- 3 -
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14 ' The Respondent has failed to cornply with the permanent

Program standards and the approved Reclamation plan by having

failed to place disturbed area boundary markers at the toe of the
slope of the disturbed area below the access road, and instead.
has placed them at the edge of the road above the disturbed area.

15- The viorat ions which are the subject of  th is

enforcement proceeding are continuing violations, and constitute
a current and ongoing basis for enforcement.

16 ' The Respondent has not changed its posit ion or incurred
any detriment in reliance upon any act or statement of the
Divis ion or i ts inspect ion and permit t ing staf f .

CONCLUSTONS OF LAW

L ' This Board has jurisdiction over the Respond,ent and the
Hidden valley Mine pursuant to utah cod.e Ann.. s 40-10-3. ?his
provision of the utah coar statute provides that an operator

t -

comes within the jurisdiction of the Board and the Division when
the operator mines or intends to mine zso tons of eoal vithin any
12-month per iod.

2 ' The intent of an operator to mine is to be determined

by an objective standard based upon the acts and representations

of the operator during rerevant t ime periods. The Board,

concludes thaL Hidden. varrey possessed the requisi te intent to
conduct  min i tg  ac t iv i t ies ,  sub jec t ing i tse l f  to  the ju r isd ic t ion

of the Utah Coal Statute.

t
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3 ' The Board concludes that the Permanent program

standards apply to the Respondent because the operator nei ther

permanently ceased operations nor abandoned the intent to mine

prior to the Permanent Program becoming effective, and because

Hidden varrey specif icalry agreed to apprication of the permanent

Program rules in i ts 1986 Recramation pran.

4 ' The Board conclud.es the Division has made a prima facie

case to support the issuance of the Novts which are the subject

of this enforcement action. The Board. further concludes that

Hidden Valley has not carried. its burden of proof to rebut the

D iv i s ion rs  p r ima  fac ie  case .

5 ' The Bo.ard concludes that the statute of l initations

provision contained in the Utah l,Iined Land Reclamation Act is not

incorporated by reference under utah code Ann. g 40-10-1 et seq.

because it is inconsistent with the approved federar program as

werl as less stringent. Further, the Board, concludes that even

if there were an applicable statute of l initations, the statute

has not begun to run because the violations are continuing.

6 ' The Board concludes that the Respondent has not proven

the elements of estoppel necessary to avail i tself of that

af f i rmat ive defense.

L  ,  The  D i v i s  i on ' s

tnis enforcement act ion

ORDER'

act ion in issuing the NOV subject to

should be upheld.

-5 -
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2 '  The Div is ion 's  penal ty  assessments  are  upheld  as  to  arL
parts of  the Nov, with the except ion of  that part  relat ing to the
placement of the disturbed area boundary markers, where the

negl igence points shourd. be reduced to zero. Finar assessment

for part  two of two of the violat ion is reduced from $q00. oo to

$gso.  oo.

rssuED AND STGNED this su", of Jury ,  !ss2.

STATE OF UTAH
BOARD OF OIL, GAS AND MINTNG

es W. Carter, Chairi lan

- 6 -
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CERTIFICATE OF MAILTNG

r hereby certify that r caused, a true and correct copy of
lh"-  foregroing oRDER in Docket No. g2-oa5, cause No. Acr/015 looTto be mai led by cert i f ied mai l ,  postage prepaid, ,  on the 30tL dayo f  Ju I y ,  L992 ,  t o  t he  f o l l ow ing :

Peter St i rba
Stirba & Hathaway
zLS South State #t_150
SaIt  Lake City,  Utah 8411j-

Hand Del ivered to:

Wi l l iam R.  R ichards
Assistant Attorney General
Utah Div is ion o f  o i f ,  Gas and Min ing
3 Tr iad Center ,  Su i te  350
355 West North Temp1e
Sal t  Lake c i ty ,  Utah 94180
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOT'RCES

STATE OF UTAH

---oo000---

IN THE MATTER OF NOTICE OF
VIoLATION N9L-2 6-8-2,  HIDDEN
VALLEY MrNE, EMERY COUNTY,
UTAH

ORDER

DOCKET NO.  92-005
C A U S E  N O .  A C T / 0 1 5 / O O 7
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'oo000---

On June 30, Lgg2t the above ent i t led matter came before the

Hearing Examiner, Chairman James W. Carter. Representing the

Board of  OiI ,  Gas and Mining's Examiner ( t rExaminert t )  was Thomas

A. Mitchel l ,  Esq.,  Assistant Attorney General .  Represent ing the

Div is ion o f  Oi l ,  Gas and Min ing ( , ,DOGM")  was Wi l l iam R.  R ichards,

Esq.,  Assistant Attorney General ,  and represent ing the Respondent

Hidden Val ley Mine was Peter St i rba, Es{.  The Board considered

the Examiner's recommended Findings of Fact and Order at their

regularly scheduled hearing on JuIy 22, L992 and adopted it with

the modif icat ions contained herein.

FTNDINGS OF FACT

1. NOV 91--26-8-2, parts one and two, was issued on

November 2O, 1991-. There was an assessment conference and fact

of  v iolat ions hearing resul t ing in the f inal  Divis ion assessment

on December 2Q , l-9 9 l- .

2.  The Pet i t ioner t i rnely appealed the f  inal  Divis ion

assessment and findings and paid the total assessment in the
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amount  o f  $760.00 for  par t  one o f  two,  and $A0O.0O for  par t  two

of two into the Divis ion.

3.  The Respondent,  Hidden Val ley Mine, is subject to the

jurisdiction of the Board of Oil, Gas and Miningr pursuant to Utah

Statu te ,  Utah Code Ann.  g  40-10-3 (1953,  as  amended)  .

4 .  On September  7 ,  L979,  H idden Val ley ts  predecessor ,

Soldier Creek Coal Company (Soldier Creek) , submitted a Mining

and Reclamation PIan for the land which is the subject of these

enforcement proceedings. In that plan Soldier Creek stated that

it intended to develop an underground coal mine by June of L981

which was intended to produce approxirnately 5OO, 0OO tons per year

fo r  40  yea rs .

5 .  on  Ap r i l  L4 ,1980 ,  t he  D i v i s i on  o f  o i l ,  Gas  and  M in ing

approved Soldier Creekts Mining and Reclamation Plan pursuant to

the State CoaI Programt s inter im regulat ions.

5 . on April L7 , l-9 8 o , surf ace rnining operations conmenced

at the Hidden Valley Mine pursuant to the approved Mining and

Reclamation PIan. These operati-ons included the construction and

paving of a 2.5 mi le road; construct ion of  an access road to two

portal areas where pads were constructed adjacent to coal seamsi

construction of portal entry face ups; top soil removal from the

surfacel sediment pond construction and installation of drainage

divers ions.

7 . On January 23 , L98l-, the Utah State Coal Program was

approved by the federal government with Utah as a primacy state,

and the Utah Permanent Program Regulations became effective.

-2 -
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8. On March 23, 1981, Soldier Creek informed the Divis ion

for the first t ime that the Hidden Valley mine would temporari ly

suspend operations.

9.  By let ter dated May 24 ,  1985, the Divis ion not i f ied

Soldier Creek that it must elect to either permit the Hidden

Valley Mine under the Permanent Progrrarn Regulations or reclaim

the mine in accordance with the approved plan and Permanent

Program Regulat ions.

l -0.  After September L5 ,  1,985, Hidden Val ley elected to

cease mining operat ions and reclain the mine si te.  In May ,  L986 ,

the Respondent f i led a Reclamation Plan incorporating the

Permanent Program reclamation standards, which plan was approved

by the Divis ion.

11. Reclamation of the mine site was undertaken by

Respondent, and Phase f bond release was authorized by the

D iv i s i on  on  May  24 ,  L9 I I .

L2. Subsequent to Phase f bond release, the Respondent has

failed to comply with the Permanent Program standards and with

the approved Reclamation Plan by fail ing to adequately construct

and maintain erosion control structures on the outslope of the

access haul road

13. The Respondent has failed to conply with the Permanent

Program standards and the approved Reclamation PIan by having

failed to seed the disturbed area constituting the outslopes of

the access road.

- 3 -
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14. The Respondent has failed to conply with the Permanent

Program standards and the approved Reclamation Plan by having

failed to place disturbed area boundary markers at the toe of the

slope of the disturbed area below the access road, and instead

has placed. them at the edge of the road above the disturbed area.

1,5. The violations which are the subject of this

enforcement proceeding are continuing violations, and constitute

a current and ongoing basis for enforcement.

16. The Respondent has not changed its posit ion or incurred

any detriment in reliance upon any act or statement of the

Divis ion or i ts inspect ion and permit t ing staf f .

CONCLUSIONS OF LAW

1. This Board has jurisdiction over the Respondent and the

Hidden Val ley Mine pursuant to Utah Code Ann. S 40-10-3. This

provision of the Utah Coal Statute provides that an operator

comes within the jurisdiction of the Board and the Division when

the operator mines or intends to mine 250 tons of coal within any

12-month per iod.

2. The intent of an operator to mine is to be determined

by an objective standard based upon the acts and representations

of the operator during relevant t ime periods. The Board

concludes that Hidden Valley possessed the requisite intent to

conduct mining act iv i t ies,  subject ingr i tsel f  to the jur isdict ion

of the Utah Coal Statute.

'I r  l :
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3. The Board concludes that the Permanent Program

standards apply to the Respondent because the operator neither

permanently ceased operations nor abandoned the intent to mine

prior to the Permanent Program becoming effective, and because

Hidden Valley specif ically agreed to application of the Permanent

Program rules in i ts Lgg6 Recramation plan.

4.  The Board concludes the Divis ion has made a pr ima facie

case to support the issuance of the NOVts which are the subject

of this enforcement action. The Board further concludes that

Hidden Valley has not carried its burden of proof to rebut the

D iv i s ion ' s  p r ima  fac ie  case .

5. The Board concludes that the statute of l irnitations

provision contained in the Utah Mined Land, Reclamation Act is not

incorporated by reference und.er Utah Code Ann. S 4O-LO-1 et seq.

because it is inconsistent with the approved federal program as

well as less stringent. Further, the Board concludes that even

if  there were an appl icable statute of  l imitat ions, the statute

has not begun to run because the violations are continuing.

6. The Board concludes that the Respondent has not proven

the elements of estoppel necessary to avail i tself of that

af f i rmat ive defense.

ORDER

1. The Divis ion's act ion in issuing the NoV subject to

this enf orcement action should be upheld.

- 5 -
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2. The Divis ion's penalty assessments are upheld as to al l

parts of the NOV, with the exception of that part relating to the

placement of the disturbed area boundary markers, where the

negligence points should be reduced to zero. Final assessment

for part  two of two of the violat ion is reduced from $460.00 to

$sgo.oo.

t \

rssuED AND srcNED this Su"V of JuIy , Lggz.

STATE
BOARD

OF
OF

UTAH
OIL, GAS AND },IINING

s W. Carter, Chairi lan

- 6 -
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of
the foregroing ORDER in Docket No. 92-005, Cause No. ACT/ O15 |OOT
to be mai led by cert i f ied mai l ,  postage prepaid,  on the 30th day
of  Ju ly ,  L992,  to  the fo l lowing:

Peter Stirba
Stirba & Hathaway
2L5 South State #f fSO
Salt  Lake City,  Utah 841-11

Hand Del ivered to:

Wil l iam R. Richards
Assistant Attorney General
Utah Divis ion of  Oi l ,  Gas and Mining
3 Tr iad Center,  Sui te 350
355 West North Temple
SaIt  Lake City,  Utah g4i-80
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PETER STIRBA

LAW OFFICES

SrtneA & HnrHAwAy
A PROFESSIONAL CORPORATION

sutTE I150
2 I 5 SOUTH STATE STREET

SALT I.AKE CITY. UTAH 84I T I

[,uL 2 7 tee|
Dtvi$t0N oF

Olf- GAS & rLllN!ilJi:

TELEPHONE (801 ) 364-83@
FACSIMILE: (8Ot ) 364€355

July 27, 1992

HAND DELIVERY

William R. Richards
Assistant Attorney General
Division of Oil, Gas & Mining
Three Triad Center
355 West North Temple, #350
salt I-ake city, urah 941g0-1203

Re: Hidden Valley Coal Company

Dear Bill:

This is to confirm our telephone conversation this morning about Miss Littig's apparent
representation to I*e Edmonson that Hidden Valley had three (3) days to compty wittr ttte
pertinent NOV.

As we discussed, Hidden Valley has thirty (30) days and not three (3) days and you
understand that my client is either going to put iogether a plan of compliance oi appeal the
Board's decision. As I indicated to you I will be back in touch within a week to advisi you and
I am presuming from our conversation that the Division will not take any further action until
such time as you and I have visited further.

I appreciate your professional courtesy and assistance in helping us get through the
vicissitudes of the post-order time period.

If I am in error with reqpect to what we discussed, let me know immediately.

PS/kg
cc: I-ee Edmonson

Denise Dragoo
Jim Carter

;
I

i
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PETER STIRBA

LAW OFFICES

SrrneA&HnruAwAy
A PROFESSIONAL CORPORATION

sutTE il50
215 SOUTH STATESTREET

SALT LAKE CITY, UTAH 84I T I

rJut 2 3 1992

r.ilVt*Si*l'l iil:
ili?= {iA$ P* h4lF'liNF

TELEPHONE: (8O I ) 364-83@
FACSIMILE: (8Ol ) 364-8355

Via Hand Delivery

Iuly 23, 1992

Chairman Jim Carter
BOARD OF OIL, GAS & MINING
355 West North Temple
Salt I-ake City, Utah 84180-12A3

Re: Hidden Valley Coal Company

Dear Chairman Carter:

This morning I received a call from Lee Edmonsen who was quite upset about a
telephone call that he had just received from Pam Littig concerning the situation at the Hidden
Valtey Mine. Ms. Littig told Mr. Edmonsen that Hidden Valley would have to fully comply
with the n.o.v. within the next three days, or the Division would impose monetary sanctions
against the company.

I tried to reach Mr. Richards and yourself in an attempt to deal with this new turn of
events, however Mr. Richards is gone for the weekend and I could not successfully reach the
legal department in Park City by telephone. Obviously, we have a situation that requires some
prompt resolution.

Since tomorrow is a holiday, I will try to reach you on Monday to deal with how this
matter should proceed in light of the Division's threats and given the fact that it is impossible
for compliance to be obtained in the time-frame that Ms. Littig disingenuously suggested.

cc: Bill Richards

PS: rih
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATITRAL RESOURCES

STATE OF UTAH

- - -oo0oo-- -
IN THE MATTER OF NOTICE OF
VIoLATION N91-26-8-2,  HIDDEN
VALLEY MINE, EMERY COUNTY,

HEARING OFFTCER' S
FINDINGS OF FACT,
CoNCLUSTONS OF LAW, AND
RECOMMENDATION ON ORDER

DOCKET NO. 92-005
CAUSE NO. ACT/ 015 /  OO7

' oo0oo-- -

On June 30, L992, the above ent i t ted matter came before the

Hearing Examiner,  Chairman James W. Carter.  Represent ing the

Board of  Oi I  ,  Gas and Mining'  s Examiner (  rr  Examinerrr  )  was Thomas

A.  Mi tche l l ,  Esq. ,  Ass is tant  At torney Genera l .  Represent ing the

Div is ion o f  Oi l ,  Gas and Min ing ( "DOGMtt )  was Wi l l iam R.  R ichards,

Esq.,  Assistant Attorney General ,  and represent ing the Respondent

Hidden Va1ley Mine was Peter St i rba, Esq.

FINDINGS OF FACT

1. The Respondent,  Hidden Val ley Mine, i= subject to the

jur isdict ion of  the Board of  oi l ,  Gas and Mining pursuant to Utah

S ta tu te ,  U tah  Code  Ann .  g  40 -L0 -3  (1953 ,  as  amended) .

2 .  On September  7 ,  Lg7g,  H idden VaI Iey 's  predecessor ,

Soldier Creek Coal Company (Soldier Creek),  subrni t ted a Mining

and Reclamation Plan for the land which is the subject of these

enforcement proceedings. In that plan Soldier Creek stated that

it intended to develop an underground coal mine by June of 198L

which was inLended to produce approxirnately 500, 000 tons per year

for  40 years .

4?S
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3 .  on  Ap r i l  L4 ,1990 ,  t he  D i v i s i on  o f  o i I ,  Gas  and  M in ing

approved Soldier Creekrs Mining and Reclamation PIan pursuant to

the State CoaI erogr imts inter i rn regulat ions.

4 . on April L7 , 19 8 0 , surf ace mining operat j-ons commenced

at the Hidden Valley Mine pursuant to the approved Mining and

Reclamation Plan. These operations included the construction and

paving of a 2.5 mi le road; construct ion of  an access road to two

portal areas where pads were constructed adjacent to coal seams;

construction of portal entry face ups; top soil removal from the

surfacel  sediment pond construct ion and instal lat ion of  drainage

divers ions.

5.  On January 23, 1981-,  the Utah State CoaI Program was

approved by the federal government with Utah as a primacy state,

and the Utah Permanent Program Regulations became effective.

6 .  On March 23 ,  1981- ,  So ld ier  Creek in formed the Div is ion

for the f i rst  t ime that the Hidden Val ley Mine would temporar i ly

suspend operations.

7  .  By le t ter  dated May 24 ,  l -985,  the Div is ion not i f  ied

Soldier Creek that it. must elect to either permit the Hidden

Valley Mine under the Permanent Program Regulations or reclaim

the mine in accordance with the approved plan and Permanent

Program Regulations

8.  Af ter  September  15,  L985,  H idden Val ley  e lec ted to

cease rnining operat ions and reclaim the mine si te.  In May ,  Lg86 '

the Respondent f i led a Reclamation PIan incorporating the

' t. L'' 4?r]
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Permanent Program reclamation standards, which plan was approved

by the Divis ion.

9. Reclamation of the mine site was undertaken by

Respondent, and phase f bond release was authorized by the

Div is ion on May 24 ,  t -998.

10- Subsequent to Phase I  bond release, the Respondent has

failed to comply with the Permanent Program standards and with

the approved Reclamatj-on Plan by fail ing to adequately construct

and maintain erosion control  structures on the outslope of the

access hau l  road.

l- l- - The Respondent has failed to comply with the Permanent

Program standards and the approved Reclamation PIan by having

fai led to seed the disturbed area const i tut ing the outslopes of

the access road r

L2 - The Respondent has failed to comply with the Permanent

Program standards and the approved Reclamation Plan by having

failed to place disturbed area boundary markers at the toe of the

slope of the disturbed area below the access road, and instead

has placed them at the edge of the road above the disturbed area.

L3. The violat ions which are the subject of  th is

enforcement proceeding are continuing violations, and constitute

a current and ongoing basis for enforcement

L4 - The Respondent has not changed its posit ion or incurred

any detriment in reliance upon any act or statement of the

Divis ion or i ts inspect ion and perni t t ing staf f .

4?V
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CONCLUSTONS OF LAW

1. This Board has jurisdiction over the Respondent and the

Hidden Val ley Mine pursuant to Utah Code Ann. S 4O-1-O-3. This

provision of the Utah CoaI Statute provides that an operator

comes within the jur isdict ion of  the Board and the Divis ion when

the operator mines or intends to mine 2so toms of coal  wi thin any

L2 month peri-od.

2.  The intent of  an operator to mine is to be determined

by an objective standard based upon the acts and representations

of the operator dur ing relevant t ime per iods. The Examiner

concludes that Hidden Val- Iey possessed the requisi te intent to

conduct mining act iv i t ies,  subject ing i tsel f  to the jur isdict ion

of the Utah CoaI Statute.

3. The Examiner concludes that the Permanent Program

standards apply to the Respondent because the operator neither

permanently ceased operations no abandoned the intent to mine

prior to the Permanent Program becoming effective, and because

Hidden Val ley speci f icat fy agreed to appl icat ion of  the Permanent

Program rules in i ts i -9I6 Reclamation plan.

4.  The Examiner concludes the Divis ion has made a pr ima

facie case to support the issuance of the NOVts which are the

subject of  th is enforcement act ion. The Examiner further

concludes that Hidden Valley has not carried its burden of proof

to  rebut  the Div is ionts  pr ima fac ie  case.

5. The Examiner concludes that the statute of  l in i tat ions

provision contained in the Utah Mined Land Reclamation Act is not

428



cont inuing.

6. The Examiner concludes

proven the elements of estoppel

af f i rmat ive defense.

| " ' . , :

that the Respondent has not

necessary to avai l  i tsel f  of  that

('',i

incorporated by reference under Utah Code Ann. 5 4o-1-O-1 et sect.

because it is inconsistent with the approved federal program as

wel l  as less str ingent.  Further,  the Examiner concludes that

even i f  there were an appl icable statute of  l imitat ions, the

statute has not begun to run because the violations are

RECOMMENDED ORDER

l- .  The Divis ion's act ion in issuing the NOV subj ect  to

this enforcement action should be upheld.

2  .  The Div is ion 's  penal ty  assessrnents  are  upheld  as  to  a l l

parts of the NOV with the exception of that part relating to the

placement of the disturbed area boundary markers, where the

negl igence points should be reduced to zero.

**
So  Recommended,  th i s  /4o  day  o f  Ju ly  ,  l ggT .

W. Car ter
hg Examiner

4ps



CERTIFTCATE OF MATLING

I hereby certify that I caused a true
the f oregroing HEARING OFFICER' S FINDINGS OF
T,AW, AND RECOMMENDATION ON ORDER for Docket
ACT/015/oo7 to  be mai led by cer t i f ied  mai l ,
17th day of  July L992, to the fol lowing:

Peter Stirba
Stirba & Hathaway
zLS South State #t].SO
Sal t  Lake Ci ty ,  Utah 84111

Hand del ivered to:

WiI I iam R. Richards
Assistant Attorney General
Utah Divis ion of  Oi l ,  Gas and Mining
3 Tr iad Center,  Sui te 3gO
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PETER STIRBA

LAW OFFICES

SrrnnA & H.rrHAwAy
A PROFESSIONAL CORPORATTON

sutTE l l50
2I5 SOUTH STATESTREET

SALT LAKE CITY, UTAH 84I I I

June 29, L992

TELEPHONE: (8Ol ) 364-8300
FACSIMILE: (8O I ) 364-8355

HAND DELIVERY

William R. Richards
Assistant Attorney General
DIVISION OF OIL, GAS & MIMNG
Three Triad Center
355 West North Temple, #350
Salt Lake City, Utah 84180,1203

Re: Hfdden Valley Coal Company
Cause No. ACT/015/007

Dear Bill:

IJUN 2 9 1992

ni''.e'iS:fl,l CFr
sil fi.E$ & h{ih!!Nc

Enclosed are copies of our exhibits in the above matter. Please notice that I have also
enclosed exhibits 2,3,4 and 5 which deal with the bond release application. I presume you will
have no trouble with these exhibits as they are all part of the Division's record.

I look forward to receiving copies of all of your exhibits some time later today.

PS/kg

F*s-e;m'
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SrrneA &H,qrHAwAy
A PROFESSIONAL CORPORATION

sutTE il50
2I5 SOUTH STATESTREET

SALT LAKE CITY, UTAH 84I1I

,Q=Ifl;ED

JUN 29 lw/j

SE0RETAnY BoARD OF
OIL, GAS & MINING

PETER STIRBA
TELEPHONE: (8Ol ) 364-8300

FACSTMTLE (801 ) 364.83s5

June 29, 1992

HAND DELIVERY

Jan Brown
DIVISION OF OIL, GAS & MINING
Three Triad Center
355 West North Temple, #350
Salt Lake City, Utah 84180-1203

Re: Hidden VaWey Coal Company
Cause No. ACT/U5/A07

Dear Jan:

Enclosed are Respondent's exhibits for the hearing tomorrow in the above matter. Plmse
arrange for Chairman Carter to receive these exhibits as he witl be the hearing examiner.

Thank you for your cooperation and assistance.

PS/kg
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PETER STIRBA (Bar No. 3L18)
STIRBA & HATHAWAY
Attorneys for Hidden Valley
215 South State Street, Suite 1150
salt I-ake city, utah 84111
Telephone: (801) 364-8300
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BEFORE THE BOARD OF OIL, GAS & MINING

DEPARTMENT OF NATURAL RESOI]RCES

STATE OF UTAH

IN THE MATTER OF NOTICE OF
vroLATroN N9t-26-8-2,
HIDDEN VALLEY MINE,
EMERY COUNTY, UTAH

RESFONDEI\IT HIDDE}'.{ VALLEY
COAL COMPANY'S PROPOSED
LIST OF EXIIIBITS

Cause No. ACT/015/007

Hidden Valley Coal Company ("HVCC"), by and through its counsel of record, hereby

submits its proposed list of exhibits:

1.

2.

3 .

4.

5 .

6.

Interim Program Rules, adopted on May 25, 1978.

Letter dated October 16, 1978 from the Division to Soldier Creek.

July 25, IgTg "Memo to Coal File"

Irtter dated July 16, 1988 from the Division to HVCC.

Minutes of the September 9, 1980 meeting of the Soldier Creek Management
Committee.

Irtter dated october 2, 1985, from HVCC to the Division.

4n1r
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CERTIFICATE OF SERVICE
l 1 .  h

I hereby certify that on this \t}/' day of June, 1992, a true and correct copy of the

foregoing RESPONDENT HIDDEN VALLEY COAL COMPANY'S PROPOSED LIST OF

EXHIBITS was hand delivered to the following:

William R. Richards
Assistant Attorney General
UTAH DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

Jan Brown, Docket Secretary
Utah Board of Oil, Gas & Mining
3 Triad Center, Suite 350
355 West North Temple
salr Ifke city, utah 84180

Dr. Dianne R. Nielson, Director
Utah Division of Oil, Gas & Mining
3 Triad Center, Suite 350
355 West North Temple
Salt Lake City, Utah 84180

Denise Dragoo, Esq.
FABIAN & CLENDENIN
P.O. Box 510210
Salr Lake City, Utah 84151

k\p\hvec.exb
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BEFORE THE BOARD OF Ort, GAS & MTNTNG

DEPARTI.{ENT OF NATURAL RESOURCES

STATE OF UTAII
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IN THE MATTER OF NOTICE OF
vroLATlON Ngr  -25-g-2 ,  HTDDEN
VALLEY MINE, EMERY COUNTY,
UTAH

HIDDEN VALLEY COAL COMPANY'S
SUPPLEMENTAL MEMORAIiIDUM OF
POINTS AND AUTHORITIES IN
SUPPORT OF VACATING
N91 -26-8 -2  AND HIDDEN VALLEY
COAL COMPA}IY' S REPLY TO THE
DIVISION'  S MEMORANDUM IN
OPPOSIT ION

CAUSE NO.  ACT/015 /OO7

i$

Hidden vat rey  coar  company (  "Hvccn )  ,  by  and through i ts

counse l  o f  record,  hereby supplements  i ts  memorandum of  po in ts

and  au tho r i t i e s  i n  suppo r t  o f  vaca t i ng  N91 -25 -8 -2 ,  da ted  March  6 ,

J -992  and  rep l  i es  t o  t he  D i v i s  i on  o f  O i  I ,  Gas  &  M in ing ' s  (  "D i v i -

s i on ' s " )  memorandum in  oppos i t i on  t o  I {VCC 's  app l i ca t i on  f o r

rev  i  ew  o f  c  i  t a t  i on .

srrPPrEl{ryrTAt rAcTE

1 .  The  H idden  Va l l ey  M ine  (  uM ine "  )  has  neve r  been

opera ted  as  a  commerc ia l  ven tu re .  Exp lo ra to ry  ope ra t i ons  a t  t he

Mine  were  conduc ted  p r i o r  t o  1977 ;  however ,  no t  a  s ing le  ton  o f

coa l  has  been  removed  f rom the  M ine  s ince  enac tmen t  o f  t he  fed -

e ra l  Su r f  ace  M in ing  Con t ro l  &  Rec lamat  i on  Ac t  ( ' !SMCRA"  )  on  Augus t

3 ,  1977 .  A f f i dav i t  o f  Lee  Edmonson  da ted  Feb rua ry  24 ,  1992 ,

f  i l ed  March  5 ,  1992 ,  a t t ached  as  Exh ib i t  , ,A , , t

2 .  So ld i e r  C reek  Coa I  Company  ( "So ld i e r  C reek " ) ,  p re -

decesso r  ope ra to r  t o  HVCC,  i n  i  t  i  a l  I y  con tac ted  the  D iv  i s  i on

rega rd ing  the  D iv  i s  i on '  s  requ i  remen ts  f  o r  t he  open  ing  o f  a  new

41s
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m ine  by  l e t t e r  da ted  Oc tobe r  6 ,1978 ,  a t t ached  as  Exh ib i t  " 8 . "

The  D iv i s ion  responded  to  So ld ie r  C reek  by  l e t t e r  da ted  Oc tobe r

15 ,  1978 ,  a t t ached  as  Exh ib i t  "C , '  f  o rwa rd ing  t he  I n te r im  P rog ram

Ru les ,  adop ted  by  t he  Boa rd  on  May  25 ,  1978  ( " I n te r im  Ru les " ) ,

a t t ached  as  Exh ib i t  "D . "

3 .  By  re t t e r  da ted  May  24 ,  r gTg  f r om so ld i e r  c reek  t o

the  D i v i s i on ,  d t t ached  as  Exh ib i t  " 8 ,  "  app rova l  t o  cons t ruc t  an

access  road  to  the  M ine  s i t e  was  sough t  By  Ju Iy  25 ,  1979  "Memo

to  Coa I  F i I € ,  "  a t t ached  as  Exh ib i t  "F ,  "  t he  D i v i s i on  de te rm ined

tha t  road  p lans  and  cons t ruc t i on  wou ld  be  rev iewed  under  the

In te r im  Ru les .

4 .  so rd i e r  c reek ,  HVCC 's  p redecesso r  i n  i n t e res t ,  sub -

m i  t t ed  a  no t  i ce  o f  i  n t en t  t o  m ine  t o  t he  D i v  i s  i on  p ropos  i ng  t o

beg in  p roduc t i on  on  t he  M ine  i n  June ,  1981 .  On  Ap r i l  10 ,  1980 ,

the  Board  and  So ld ie r  C reek  execu ted  a  M ined  Land  Rec lamat ion

Con t rac t  conce rn ing  t he  M ine .  On  Ap r i l  14 ,  1980 ,  t he  D i v i s i on

found  tha t  So ld ie r  C reek  had  me t  the  requ i remen ts  o f  t he  U tah

M ined  Land  Rec lama t i on  Ac t ,  U tah  Code  Ann .  S  40 -8 -1 ,  e t  seq . ,  and

the  I n te r im  P rog ram Regu la t i ons  f o r  Coa l  M in i ng  &  Rec lama t i on

Opera t i ons .  Le t t e r  da ted  Ap r i l  ! 4 ,  1980  f r om the  D i v i s i on  t o

So ld i e r  C reek ,  d t t ached  as  Exh ib i t  rF .  r

5 .  By  re t t e r  da ted  Ap r i r  15 ,  1980 ,  a t t ached  as  Exh ib i t

'G , "  So ld i e r  C reek  no t i f i ed  t he  D i v i s i on  o f  t he  commencemen t  o f

cons t ruc t i on  ac t i v i t i e s  a t  t he  M ine  pu rsuan t  t o  Sec t i on  40 -8 -15

o f  t he  M ined  Land  Rec lamat ion  Ac t .  Th i s  l e t t e r  no ted  tha t  " imme-

d ia te  ac t i v i t y  v i l I  be  l im i t ed  t o  t he  cons t ruc t i on  o f  t he  access

r : : * l
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r oad . r '  Le t t e r  da ted  Ap r i l  15 ,  1980  f r om So ld i e r  C reek  t o  t he

D iv i s  i on ,  E t t ached  as  Exh ib i t  "H .  "

5 .  By  Augus t  o f  1980 ,  i t  became  ev iden t  t o  so rd ie r

C reek  t ha t  t he  M ine  was  no t  economica l l y  f eas ib l e  and  f u r t he r

deve lopmen t  a t  t he  M ine  ceased ,  The  m inu tes  o f  t he  Sep tember  g ,

1980  mee t ing  o f  t he  So ld ie r  C reek  Managemen t  Commi t tee ,  a t tached .

as  Exh ib i t  " I r "  r e f l ec t  t ha t  t he  Company  vo ted  t o  t empo ra r i l y

suspend  fu r the r  deve lopmen t  o f  t he  M ine .  No  fu r the r  deve lopmen t

ac t i v i t i e s  have  occu r red  a t  t he  M ine  s i nce  1980 .  A f  f  i dav i t  o f

Lee  Edmonson  a t tached  a t  Exh ib i t  , ,A . , r

7 .  By  l e t t e r  da ted  Janua ry  28 ,  1981 ,  a t t ached  as

Exh ib i t  " J ,  "  t he  D i v i s i on  i n fo rmed  So ld i e r  C reek  t ha t  U tah ' s  pe r -

manen t  P rog ram was  app roved  by  the  Sec re ta ry  o f  t he  In te r i o r  on

Janua ry  2 I , 1981  and  So ld i e r  C reek  was  reques ted  t o  f i l e  a  pe rma-

nen t  p rog ram pe rm i t  app l i ca t i on  by  March  23 ,  1981 .

8 .  By  re t t e r  da ted  March  23 ,  1981 ,  a t t ached  as  Exh ib i t

"K ,  "  So ld i e r  C reek  i n fo rmed  t he  D i v i s i on  t ha t  due  t o  t he  con t i nu -

ing  s low  deve lopmen t  o f  t he  coa l  marke t ,  a  pe rmanen t  p rog ram pe r -

m i t  wou ld  no t  be  f i l ed  by  March  23 ,  198 I .

;  By  l e t t e r  da ted  May  24  ,  1985 ,  t he  D i v i s  i on  i n f  o rmed

So ld i e r  C reek  t ha t  i t  had  30  days  t o  dec ide  whe the r  t o  r ec l a im

the  M ine  o r  submi t  a  Pe rmanen t  p rog ram pe rm i t .  By  te t te r  da ted

June  27  ,  1985 ,  a t t ached  as  Exh ib i t  " L , "  So ld i e r  C reek  reques ted

an  ex tens ion  o f  t ime  pend ing  c l os i ng  o f  a  sa le  o f  t he  M ine .  By

le t t e r  da ted  Ju l y  12 ,1985 ,  a t t ached  as  Exh ib i t  "M , "  Lhe  D i v i s i on

g ran ted  t he  ex tens ion  un t i l  Sep tember  15 ,1985  and  recon f i rmed

3
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So ld ie r  C reek ' s  ob l i ga t i ons  unde r  t he  M ine  Land  Rec lama t i on  Con -

t r ac t  o f  Ap r i l  4 ,  1980 .  By  re t t e r  da ted  sep tember  16 ,  1985 ,

a t t ached  as  Exh ib i t  "N ,  "  t he  D i v i s i on  renewed  i t s  r eques t  t ha t

t he  M ine  be  rec l a imed  o r  pe rm i t t ed .

10 .  By  l e t t e r  da ted  Oc tobe r  2 ,  1985 ,  a t t ached  as

Exh ib i t  " o ,  "  HVCC i n f  o rmed .  t he  D i v i s i on  o f  t he  sa le  o f  So ld i e r

Creek ,  ov /ne rsh ip  o f  t he  M ine  by  HVCC,  a  who l l y -owned  subs id ia ry

o f  Ca l i f o rn i a  Po r t l and  Cemen t  Company ,  and  o f  t he  con t i nu ing

respons  i b i  I  i t y  o f  Ca I  i  f o rn ia  Po r t l and  Cemen t  Company  fo r  rec lama-

t i on  pu rsuan t  t o  t he  M ined ,  Land  Rec lama t i on  Con t rac t  o f  Ap r i l  4 ,

1980 .  By  l e t t e r  da ted  Oc tobe r  7  ,  l - 985 ,  a t t ached  as  Exh ib i t  "P ,  "

HVCC adv i sed  t he  D i v i s i on  o f  i t s  i n t en t  t o  r ec l a im  the  M ine .

11 .  A  D i v i s  i on  Memorandum da ted  Feb rua ry  l f  ,  1985 ,

a t tached  as  Exh ib i t  "Q ,  "  con f  i rms  tha t  I n te r  im  Ru les  were  app l  i ed

to  i nspec t i on  and  en fo r cemen t  a t  t he  M ine  no t i ng :

i-::

; i :
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*i3

. f , . 4

',,;r,f
t,.a

(f#

The  in te r im  pe r fo rmance  s tandards  were
en fo r ced  unde r  t he  d i r ec t i on  o f  Ron  Dan ie t s
s i nce  t he  H idden  Va l l ey  M ine  was  pe rm i t t ed
under  the  In te r im  p rog ram and  ope ra t i ons
ceased  du r i ng  t he  I n te r im  p rog ram.  I n  t he
m ine  cessa t  i on  no t  i  f  i ca t  i on  f e t t e r ,  da ted
March  23 ,  198L ,  So ld i e r  C reek  Coa l  Company
in fo rmed  DOGM o f  t he i r  i n ten t i ons  no t  t o  sub -
m i t  a  Pe rmanen t  p rog ram M in ing  pe rm i t  App I i -
ca t i on  un t i l  t hey  i n tended  t o  r eac t i va te -  t he
m ine .

J .2 .  A  D i v i s i on  memorandum da ted  December  11 ,  1985

f  i  rms  the  D iv  i s  i on '  s  unders tand ing  tha t  t he  M ine  was  to  be

rec la imed  under  the  i n te r im  p rog ram regu la t i ons  because  the

'was  no t  ac t i ve  fo l l ow ing  Augus t  o f  19B l  as  de te rm ined  i n  a

s i on  by  t he  A t t o rney  Gene ra l ' s  O f f i ce . "  Th i s  memorandum,

con-

M ine

dec i -

i'r:.1,
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a t t ached  as  Exh ib i t  "R ,  "  se t s  f  o r t h  t he  I n te r im  Ru les  app l  i cab le

to  t he  M ine .

13 .  A  D i v i s i on  memorandum da ted  Janua ry  16 ,  1986 ,

a t t ached  as  Exh ib i t  "S ,  "  i nd i ca tes  t ha t  t he  D i v i s  i on  un i  l a t e ra l l y

dec ided  a t  a  mee t i ng  on  Janua ry  14 ,  1986  t ha t  pe rmanen t  p rog ram

s tandards  shou ld  app ly  to  the  M ine .  By  l e t t e r  da ted  January  23  ,

1985 ,  a t t ached  as  Exh ib i t  "T ,  "  t he  D i v i s i on  i n f  o rmed  HVCC o f  t h i s

change  in  po l i cy  and  reques ted  submiss ion  o f  a  new rec lamat ion

p lan  under  the  Permanen t  p rog ram s tandard ,s .

14 .  By  l e t t e r  da ted  May  28 ,  1985 ,  a t t ached  as  Exh ib i t

" I J ,  "  HVCC submi t ted  a  new rec lamat ion  p lan  under  the  Permanen t

P rog ram fo r  r ev i ew  by  t he  D i v i s i on .  On  December  B ,  1986 ,  t he

D iv i s i on  i s sued  a  f  i nd i ngs  documen ts ,  d t t ached  as  Exh ib i t  "V . r t

On  December  12  ,  f  985 ,  t he  D i v i s  i on  i s sued  a  f  i na l  pe rm i t  app rova l

f o r  t he  M ine  t o  ca r i f o rn i a  po r t r and  cemen t .

15 .  A  D i v i s i on  memorandum da ted  June  1 ,  1988 ,  a t t ached

as  Exh ib i t  "Wr  "  i nd i ca tes  t ha t  a  bond  re l ease  i nspec t i on  was  con -

duc ted  on  May  24 ,  19BB  and  spec i f i ca l l y  s t a tes  t ha t  " t he  access

road ,  f rom the  end  o f  t he  paved  coun ty  road  to  the  m ine  s i t e ,  v /as

r i pped ,  wa te r  ba rs  cons t ruc ted ,  and  seeded  and  mu lched . .  "  E f  f  ec -

t i ve  June  1 ,  1988 ,  t he  D i v i s i on  app roved  a  phase  I  bond  re l ease

fo r  t he  M ine ,  reduc ing  the  rec lamat ion  bond  by  app rox ima te l y  5OZ

f rom $171 ,515 .00  t o  $68 ,  G06 .00  based  upon  comp le t  i on  o f

back f  i  11  i ng ,  g rad ing ,  t opso i  I  p l acemen t  and  reseed ing  i n  acco r -

dance  w i th  the  app roved  rec lamat ion  p lan .  By  l e t t e r  da ted  Ju Iy

16 ,  1980  f r om the  D i v i s i on  t o  HVCC,  d t t ached  as  Exh ib i t  "X , "  t he

4:i "
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Div i s i on  s ta tes :  "As  a  resu r t  o f  t h i s  i nspec t i on ,  t he

back f  i  I 1  i ng ,  g rad ing ,  t opso i  I  p t acemen t  and  d ra i nage  con t ro l s

we re  de te rm ined  comp le t€ . "  By  l e t t e r  da ted  June  16 ,  198B  f r om

the  D i v i s i on  t o  Emery  Coun ty ,  a t t ached  as  Exh ib i t  " y , '  t he  D i v i -

s  i on  s ta tes :  "The  rec lamat  i on  bond  w i  11  be  reduced  f  rom $ l7 I  ,  51 ,5

to  $58 ,506  because  back f i l l i ng ,  g rad ing ,  i ns ta l l a t i ons  o f  d ra i n -

age  con t ro l s  and  revege ta t i on  have  a l l  been  done  a t  t he  s i t € .  "

By  l e t t e r  da ted  Ju l y  17 ,  19BB  f r om the  D i v i s i on  t o  S t .  pau l  F i r e

Insu rance  Company ,  a t t ached  as  Exh ib i t  , , 2 , ' ,  t he  D i v i s i on  s ta tes

tha t  HVCC's  bond  a t  t he  M ine  may  be  red ,uced  to  $68 ,505 ,  due  to

the  Phase  I  bond  re l ease .

15 .  On  November  22 ,  1991 ,  No t i ce  o f  V io l a t i on  No .

N91  -26 -8 -2  (  "HoV"  )  was  i ssued  by  the  D iv i s  i on  to  HVCC re l -a t  i ng  to

the  M ine  access  road .  Pa r t  1  o f  2  a l l eges  f a i  l u re  t o .ma in ta i n

the  s tab i l i t y  o f  d i ve rs i ons  and  f a i l u re  t o  m in im i ze  e ros ion  t o

the  ex ten t  poss ib l e  unde r  U tah  Admin .  R .  674 -301 -742 .3L2 . I  and

614 -30L -742 .L13  as  t o  t he  road  ou t s l ope  and  ups lope .  pa r t  2  o f  2

was  w r i t t en  f o r  f a i l u re  t o  c l ea r l y  ma rk  w i t h  pe r ime te r  ma rke rs

a r l  d i s t u rbed  a reas  and  f a i r u re  t o  seed  and  revege ta te  a r l  d i s -

t u rbed  a reas ,  unde r  u tah  Admin .  R .  G14 -30 r -5  zL  . zs l -  and

514 -301 -354  w i t h  r espec t  t o  t he  road  and  s t r eam d i s tu rbed

outs lopes and road ups lopes.  I {VCC was assessed 44 po in ts  and a

pena l t y  o f  $750 .00  fo r  Pa r t  I  o f  t he  NOV.  HVCC was  assessed  an

add i t  i ona l  33  po in t s  and  a  pena l t y  o f  $450 .00  f o r  Pa r t  2  o f  t he

NOV.
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ARGTJMENT

FACT OF THE VIOLATION.

A. I IVCC Contests the Fact of  the Violat ion and the Penalty
Assessment.

con t ra r y  t o  t he  a l l ega t i ons  o f  t he  D i v i s i on ,  Hvcc  con -

tes t s  t he  f ac t  o f  t he  v i o l a t i on  i n  t h i s  p roceed ing  and  con tes ted

the  f ac t  o f  t he  v i o l a t i on  i n  i n f o rma l  p roceed ings  be fo re  t he

D iv i s  i on .  ( [ t vCC '  s  Memorandum o f  po in t s  and  Au tho r i t  i es  f  i  l ed

he re in  on  Feb rua ry  10 ,  1992 ,  Ma rch  5 ,  1992 ;  HVCC 's  Memorandum o f

Po in t s  and  Au tho r i t i e s  f  i l ed  w i t h  t he  D i v i s i on  on  December  30 ,

199 I . )  HVCC a l so  con tes t s  t he  pena l t y  assessmen t  f o r  t he  NOV.

Dur i ng  t he  i n fo rma l  hea r i ng  con tes t i ng  t he  Nov  he ld  on

F r i day ,  December  2A  ,  l - 991 ,  HVCC cha l l enged  t he  f  ac t  o f  t he  v i o l a -

t i on  on  seve ra l  g rounds .  HVCC asse r ted  t ha t  t he  M ine ,had  been

rec la imed  and  revege ta ted  i n  acco rdance  w i t t r  t he  rec lamat  i on  p lan

approved  by  the  D iv i s  i on .  Fu r the rmore ,  HVCC con tes ted  the  D iv i -

s  i on '  s  aba temen t  ac t  i on  requ i  r  i ng  tha t  new a reas  no t  i den t  i  f  i  ed

i n  t he  rec l ama t i on  p l an  be  reseeded  and  revege ta ted .  I n  add i -

t  ion ,  HVCC ob j  ec ted to  th  is  abatement  ac t  ion due to  I {VCC'  s  con-

ce rn  tha t  t he  reseed ing  and  revege ta t i on  wou ld  d i s tu rb  the

rec la imed  a rea  and  cause  e ros ion .  F i na l l y ,  HVCC was  conce rned

tha t  t he  reseed ing  and  revege ta t i on  requ i red  by  the  NOV wou ld

ex tend  the  pe r iod  o f  I  i ab i  I  i t y  under  HVCC'  s  rec lamat  i on  bond .

HVCC a l so  ob jec ted  to  the  aba temen t  ac t i on  requ i red  under  pa r t  1

o f  t he  NOV conce rn ing  subm iss ion  o f  an  e ros ion  con t ro l  p l an .  See

Pe t i t i on  f o r  Tempora ry  Re I i e f  ,  da ted  December  ! 2 ,  1991 - .  HVCC
;r;

4tr i,l
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r easse r t s  t hese  de fenses  t o  t he  f ac t  o f  t he  NOV and  w i l l  p resen t

t es t imony  a t  t he  hea r i ng  schedu led  i n  t h i s  ma t t e r  i n  suppo r t  o f

i  t s  de fense  .

rn  add i t i on ,  by  supp lemen ta r  Memorandum da ted  March  6 ,

1992 ,  HVCC supplemented i ts February 10, 1992 Memorandum by con-

tes t  i ng  the  pena l t y  assessmen t  and .  p rov id ing  i nspec t  i on  repo r t s

da ted  March  7  ,  1989 ,  May  f l ,  1989 ,  Sep tember  2 ,  1984  and  Janua ry

5 ,  1990  .  HVCC has  a l so  I  i s t ed  a t l  i n spec t  i on  repo r t s  a t  t he  M ine

on  i  t s  p roposed  1  i s t  o f  exh  i b i  t s  f  i  l ed  June  16  ,  l - gg2  .  These

repor t s  a l so  show tha t  up  to  November  19 ,  ! 992 ,  t he  da te  o f  t he

inspec t i on  p reced ing  the  NOV,  the  D iv i s ion  had  found  HVCC in  com-

p l i ance  w i t h  r espec t  t o  s t ab i l i t y  o f  d i ve rs i ons  and  m in im i z i ng

eros ion (wOv Par t  I  o f  2)  and f  ound that  HVCC had proper ly  seed.ed

and  marked  a l l  d i s tu rbed  a reas  ( l rOv  pa r t  2  o f  2 ) .  These  i nspec -

t i on  repo r t s  w i l l  be  p resen ted  a t  t he  hea r ing  to  demons t ra te  the

opera to r '  s  comp l  i ance .

B.  The Div is ion Must  Estab l ish  a  Pr ima Fac ie  Case.

t *  
"ur "  

the

bu rden  o f  p roo f  and  mus t  p rove  a  p r ima  f ac i e  case  es tab l i sh i ng

the  f ac t  o f  t he  NoV  and  rega rd ing  i t s  j u r i sd i c t i on  t o  i s sue  t he

NOV.  The  D i v i s i on  adm i t s  a t  f oo tno te  2 ,  page  7  o f  i t s  memoran -

dum,  tha t  i t  has  th i s  bu rden .  On ly  a f te r  t he  S ta te  has  made  a

p r ima  f ac i e  show ing  does  t he  f ocus  o f  t he  p roceed ing  sh i f t  t o

HVcc  to  ca r ry  the  bu rden  o f  pe rsuas ion  rega rd ing  i t s  de fense .

R i t h  Ene rsv ,  r nc .  v .  osMRE,  r19  rBLA  83  (  1991 )  .  s im i  1a r l y ,  t he

D iv i s i on  has  t he  bu rden  o f  es tab t i sh i ng  a  p r ima  f ac i e  case  i n

E',:j
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suppo r t  o f  i t s  pena l t y  assessmen t .

IBLA  89 -248  ( r eU .  19 ,  1991  )  .

I n t e r sou th  M ine ra l  v .  OSM,

The  D i v i s i on  asse r t s  no  p r ima  f ac i e  case  i n  i t s  r espon -

s i ve  memorandum e i the r  as  to  the  fac t  o f  t he  NOV o r  as  to  the

pena l t y  assessed .  Ra the r ,  t he  D i v i s  i on  imp rope r l y  r e l  i es  on  t he

f  i nd ings  '  conc lus  i ons  and  o rde r  rega rd ing  the  i n fo rma l  hea r  i ng

i ssued  on  Janua ry  17 ,1992 .  The  D i v i s i on ' s  r e l i ance  on  t he

in fo rma l  con fe rence  i s  m i sp laced  i n  t he  con tex t  o f  t hese  f o rma l

rev i ew  p roceed ings  and  i s  con t ra r y  t o  R645 -40 r -2602

At  fo rma l  rev iew  p roceed ings  be fo re  the
Board ,  no  ev idence  as  to  s ta temen ts  made  o r
ev idence  p roduced  by  one  pa r t y  a t  an  assess -
men t  con fe rence  w i I I  be  i n t r oduced  as  ev i -
dence by another  par ty  or  to  impeach a
w i  t ness  .

C lea r I y ,  s i nce  no  ev idence  p roduced  a t  t he  i n fo rma l  con fe rence

may  be  i n t r oduced  i n to  t he  f o rmaL  hea r i ng ,  t he  D i v i s i on  mus t

es tab t i sh  i t s  p r ima  f ac i e  case  be fo re  t he  Boa rd  o f  O i I ,  Gas  &

M in ing  ( "Boa rd " ) .  r n  add i t i on ,  HVCC w i l l  r e -es tab l i sh  i t s

de fense  f o r  t he  reco rd  a t  t he  f o rma l  hea r i ng .

II. TTIE DIVISION HAS NO JURISDICTION OVER TIVCC BECAUSE I{VCC HAS
NOT MINED 250 TONS OF COAL.

As  s ta ted  i n  t he  a f f i dav i t  a t t ached  he re to  as  Exh ib i t

"A , "  t he  M ine  has  neve r  been  ope ra ted  as  a  commerc ia l  ven tu re .

Exp lo ra to r y  ope ra t i ons  a t  t he  M ine  we re  conduc ted  p r i o r  t o  I 977 ;

however ,  not  a  s ing le  ton o f  coa l  has been removed f rom the Mine

s ince enactment  o f  SMCRA on August  3 ,  Ig77 (Supplementa l  Fact

1 [1  ) .  Sec t i on  ?01 (13 )  o f  SMCRA de f i nes  "ope ra to r "  as  one  who

removes or  in tends to  remove more than 250 tons o f  coa l  in  any

,fs:,
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twe lve-month  per iod  in  any  one roca t ion .  see  s  40-10-3(7) ,  u tah

6& Coal Mining & Reclamation Act ( "UCMRA" ). Because tryCC has not

nined or removed 250 tons from the uine, i t  is not an "operator '
subject to regulation under SMCRA or UCMRA.

Desp i t e  t he  f ac t  t ha t  250  t ons  o f  coa l  v / e re  neve r  m ined

no r  r emoved  f  r om the  M ine ,  t he  D i v i s  i on  has  f  ocused  upon  i n i t  i a1

pe rm i t t i ng  ac t i v i t i e s  by  I {VCC 's  p redecesso r  as  demons t ra t i ng  an

in ten t  t o  m ine .  As  ev idenced  by  t he  m inu tes  o f  t he  Sep tember  g ,

1980  mee t i ng  o f  t he  So ld i e r  C reek  Managemen t  Commi t t ee ,  a t t ached

as  Exh ib i t  " I ,  "  pe rm i t t i ng  and  access  road  ac t i v i t y  we re  unde r -

t aken  be fo re  t he  company  had  comp le ted  i t s  economic  f eas ib i l i t y

assessmen t .  A l though  an  In te r im  Prog ram Mined  Land .  Rec lamat ion

Con t rac t  was  execu ted .  be tween  the  Board  and  So ld ie r  C reek  on

Ap r i l  10 ,  1980 ,  and  t he  D i v i s i on  app roved  a  No t i ce  o f  r n ten t  t o

M ine  by  l e t t e r  da ted  Ap r i l  L4 ,  1980 ,  t he  M ine  was  neve r  deve roped

as  a  commerc ia l  ope ra t i on .  The re fo re ,  a l t hough  So ld i e r  C reek

p roposed  to  m ine  and  made  subs tan t i a l  expend i tu res  towards  pe r -

m i t t i ng  and  access ing  t he  M ine ,  i t  neve r  ex t rac ted  one  t on ,  much

Iess  250  t ons  o f  coa l  f r om the  M ine .

so ld ie r  c reek  had  app rova r  f  r om the  D iv i s  i on  and  M ine

managemen t  to  p roceed  w i th  l  im i ted  cons t ruc t  i on  ac t  i v i t  i es  on l y

f r om Ap r i l  15 ,  1980  t h rough  sep tember  g ,  Lg8o .  By  l e t t e r  da ted

Ap r i l  15 ,  1980 ,  a t t ached  as  Exh ib i t  , ,G , , ,  so rd i e r  c reek  no t i f  i ed

the  D i v i s i on  o f  conmencemen t  o f  cons t ruc t i on  ac t i v i t i e s ,  no t i ng

tha t ' ' immed ia teac t i v i t y t o thecons t ruc t i ono f

t he  access  road "  (Supp lemen ta l  Fac t  l [ 5 ) .  By  Augus t  o f  1980 ,  i t

i.i.i-\
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became ev iden t  t o  So ld ie r  C reek  tha t  t he  M ine  was  economica l l y

i n feas ib le  and  fu r the r  deve lopmen t  a t  t he  M ine  ceased .  The  man-

agemen t  o f  So ld ie r  C reek  vo ted  to  suspend  fu r the r  deve lopmen t  o f

the  M ine  i n  a  mee t ing  on  Sep tember  g ,  1980 .  No  fu r the r  deve rop -

men t  ac t  i v i  t  i e s  have  occu r red  a t  t he  M ine  s  i nce  r9g0  .

Fu r t he r  ev i dence  o f  So ld i e r  C reek ' s  i n t en t  i on  t o  ha l t

f  u r t he r  deve lopmen t  o f  t he  M ine  i s  p rov ided  by  So ld i e r  C reek , s

response  to  U tah ' s  pe rmanen t  p rog ram.  By  l e t t e r  da ted  January

28 ,  1981 ,  a t t ached  as  Exh ib i t  " J r "  t he  D i v i s i on  i n fo rmed  So ld i e r

c reek  tha t  u tah ' s  pe rmanen t  p rog ram was  app roved  by  the  sec re ta ry

o f  t he  rn te r i o r  on  Janua ry  2 ! , 1981  and  reques ted  So ld i e r  C reek

to  f i ] e  a  pe rmanen t  p rog ram pe rm i t  app t i ca t i on  by  March  23 ,  198L .

So ld i e r  C reek  i n f  o rmed  t he  D i v i s  i on  by  l e t t e r  da ted  March  23  ,

1981 '  a t t ached  as  Exh ib i t  "K , "  t ha t  due  t o  t he  con t i nued  s l ow

development  o f  the coa l  market ,  a  permanent  program permi t  wourd.

not  be f  i  led  by  the March 23rd,  deadl  ine (  supp lementa l  Facts  I I7

and  8 ) .

By  ope ra t  i on  o f  l aw ,  So ld i e r  C reek '  s  f a  i  Lu re  t o  f  i  l e  a

pe rmanen t  p rog ram pe rm i t  app l i ca t i on  by  March  23 ,  1981 ,  p rec luded

So ld i e r  c reek  f r om conduc t i ng  any  f u r t he r  m in i ng  ac t i v i t i e s .

Pu rsuan t  t o  s  40 -10 -9 (3 ) :  'A  pe rm i t  sha l l  t e rm ina te  i f  t he  pe r -

m i t t ee  has  no t  conmenced ,  t he  su r face  coa l  m in ing  ope ra t i ons  cov -

e red  by  t he  pe rm i t  w i t h i n  t h ree  yea rs  a f t e r  t he  i s suance  o f  t he

pe rm i t . "  To  re ta i n  pe rm i t  r i gh t s ,  t he  ope ra to r  mus t  make  an

a f f i rma t i ve  show ing  t o  t he  D i v i s i on  t ha t  an  ex tens ion  o f  t he  pe r -

m i  t  t e rm i s  necessa ry  "by  reason  o f  l  i  t  i ga t  i on  ,  t h rea tened

- , . i i
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economic  l oss ,  o r  cond i t i ons  beyond  the  con t ro l  o f  t he  pe rm i t -

t ee . "  The  f ac t  t ha t  So ld i e r  C reek  t ook  no  a f f i rma t i ve  ac t i on  t o

ob ta i n  an  ex tens ion  o f  t he  pe rm i t  t e rm  w i t h i n  t he  t h ree -yea r

pe r i od  f o l l ow ing  suspens ion  o f  ope ra t i ons ,  p rov ides  f u r t he r  ev i -

dence  o f  t he  ope ra to r ' s  r ack  o f  i n t en t  t o  m ine .

F ina l l y ,  i t  shou ld  be  no ted  t ha t ,  a l t hough  HVCC d i s -

pu tes  t he  j  u r i sd i c t  i on  o f  t he  D i v i s  i on  t o  r equ i re  r ec l ama t  i on ,

HVCC has  back f i l t ed ,  g raded  and  reseeded  t he  cons t ruc t i on  a rea .

The  D i v i s i on  had  f ound  t hese  ac t i v i t i e s  adequa te  t o  a l l ow  a  phase

I  bond  re lease ,  re tu rn ing  60>o  o f  t he  rec lamat  i on  bond  to  HVCC

(  Supp lemen ta l  Fac t  ' l l l 6  )  .  The re f  o re  ,  con t  ra ry  to  the  imp l  i  ca t  i  on

o f  t he  D iv i s ion ' s  memorandum,  HVCC has  no t  abandoned .  t he  s i t e ,

wh i ch  i s  cu r ren t l y  en joy i ng  success fu l  r evege ta t i on .  I n  t he

even t  t ha t  t he  NOV i s  vaca ted  f o r  l ack  o f  j u r i sd i c t i on ,  t h i s  s i t e

w i l I  have  been  rec l a imed .

I I I . DOGI,I'S ISSUAI.ICE OF TTIE NOV IS BARRED BY THE TSIO-YEAR STATUTE
OF LIMITATIONS SET FORTH AT I.T[A}I CODE A}IN. S 4O-B-9(21 .

A. The randum FaiIs to Add.ress State Requlations
Adopt inq the Statute of  Limit t l  ions.

The  D i v i s i on  has  i nco r rec t l y  conc ruded  t ha t  t he

two -yea r  s t a tu te  o f  l im i t a t i ons  se t  f o r t h  a t  U tah  Code  Ann .

S  40 -8 -9 (2 )  does  no t  ba r  i s suance  o f  t he  Nov .  The  two -yea r  s t a t -

u te  o f  l im i t a t i ons  i s  app l i cab le  t o  t he  f ac t s  i n  t h i s  ma t t e r  and ,

requ i res  t ha t  t he  NOV be  vaca ted  i n  i t s  en t i r e t y .  The  D i v i s i on

fa i l s  t o  add ress  t he  f ac t  t ha t  t he  two -yea r  s t a tu te  o f  l im i t a -

t i ons  a t  u tah  Code  Ann .  S  40 -B -g (2 )  has  been  spec i f i ca l l y  app r i ed

to  the  u tah  Coa I  M in ing  &  Rec lamat ion  Ac t  ( "UCMRA" )  pu rsuan t  t o

I
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Utah Code Ann. S 40-L0-4 and implementing regulat ions at

e  tMC R614-1e-900 (1991 ) .  pursuant  to  Utah  Code Ann.  S  40-10-4 :

The  U tah  M ined  Land  Rec lamat ion  Ac t
(Chap te r  8  o f  T i t l e  40 ) ,  and  t he  ru l es  and
regu la t i ons  adop ted  under  i t ,  where  app rop r i -
a te ,  and  no t  i n  con f l i c t  w i t h  t he  p rov i s i ons
o f  t h i s  chap te r  o r  t he  ru les  and  rbgu la t i ons
adop ted  under  i t ,  sha l l  be  app l i cab le  to  coa l
m in ing  ope ra t i ons  and  rec ramb l i on  ope ra t i ons .

The  Board  p romu lga ted  regu la t i ons  under  Sec t i on  40 -10 -4  o f  UCMRA,

spec i f i ca l l y  app l y i ng  t he  two -yea r  s t a tu te  o f  l im i t a t i ons  t o  t he

u tah  coa r  P rog ram.  uMC RGr4 - l e -900 (a )  ( 1991 )  p rov ides :

The  f  o l l ow ing  p rov i s  i ons  o f  40 -B
u .  c .  A .  ( 1953 ,  as  amended ) ,  ( t t r e  U tah  M ined
Land  Rec lama t i on  Ac t  o f  1gZ5 )  and  i t s  imp le -
men t ing  regu la t i ons  a re  deemed  cons i s ten t
w i t h  Chap te r  I 0  o f  f  i t l e  40  ,  U .  C .  A .  (  1953 ,
as  amended)  and  a re ,  t he re fo re ,  made  pa r t  o f
t l " l  Ac t  pu rsuan t  t o  40 -10 -4 ,  U .  C .  A :  p ro -
v t s i ons  no t  spec i f i ca l l y  adop ted  by  t h i s  r u l e
a re  de te rm ined  t o  be  i ncons  i s t en t  w i t n  t h i s
ru l e  and  sha l l  no t  app l y  t o  coa l  m in i ng  rec -
I ama t i on  ac t i v i t i e s  .  .  .  .

a o a

( r x )  Sec t i on  40 -B -9 (1 )  and  (2 ) :  Adop ted .

A  copy  o f  UMC R514- Ie -900  (1991)  i s  a t tached  as  Addendum 1 .

The  D iv i s  i on '  s  memorandum c rea tes  the  m is taken  impres -

s i on  t t r a t  no  s ta tu te  o f  I im i t a t i ons  app l i es  t o  s ta te  o r  f ede ra l

en fo rcemen t  ac t i ons  under  the  Sur face  M in ing  Con t ro l  &  Rec lama-

t i on  Ac t  o f  I g77  ( "SMCRA" ) .  Th i s  i s  s i np l y  no t  t he  case .  The

D iv i s  i on ' s  memorandum f  a i  I s  t o  add ress  r+e11  es tab l  i shed  p receden t

app l y i ng  s ta tu tes  o f  I im i t a t i ons  t o  en fo r cemen t  pena l t i es  a r i s i ng

und .e r  SMCRA.  Fo r  i ns tance ,  i n  Un i t ed  S ta tes  v .  Luek inq ,  I 2S  B .R .

513 ,  515  (8 .D .  Tenn .  1990 ) ,  a  f  i ve - yea r  s t a tu te  o f  I im i t a t i ons

; .- . ; l
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was  app l i ed  t o  co l l ec t i on  o f  c i v i l  pena l t i es  assessed  unde r

SMCRA-  rn  add i t  i on ,  t he  Cour t  c i t ed  two  unpub l  i shed  d i s t r i c t

cou r t  cases  wh i ch  a l so  app l i ed  s ta tu tes  o f  l im i t a t i ons  t o  SMCRA.

Un i t ed  S ta tes  v ,  McCune ,  No .  C -2 -g  7 -1387  (S .D .  Oh io ,  Dec .  f  3 ,

1989 )  and  Un i t ed  S ta tes  v .  G raham,  No  .  B7 - I 843 ,  f 9B9  wL  24 l l 1 l

(w .D .  Penn . ,  Ju l y  20 ,  1989 ) .  The  s ta te  i s  bound  by  t he  two -yea r

s ta tu te  o f  I im i t a t i ons  and  i s suance  o f  t he  NOV i s  t ime -ba r red .

IV. IN TTM ALTERNATIVE, IN THE EVENT THAT IIVCC IS SU&]ECT TO
JURISDICTION OF TIIE DIVISION, TTM MINE IS SU&]ECT TO THE
INTERIM PROGRAM, NOT TIIE PER},IANENT PROGRAM.

I  f  t he  road  cons t ruc t  i on  and  deve lopmen t  ac t  i v  i  t  i es

unde r taken  a t  t he  M ine  a re  he ld  t o  be  coa l  m in i ng  ope ra t i ons

unde r  t he  S ta te  and  f ede ra l  Ac t ,  t hese  ac t i v i t i e s  occu r red  du r i ng

the  In te r im  Prog ram and  In te r im  Prog ram s tandards  mus t  be  app l i ed

to  the  M ine .  The re fo re ,  t he  NOV mus t  be  vaca ted  because  i t  has

been improper ly  issued under  Permanent  program Standards.

As  i nd i ca ted  above r  pu rsuan t  t o  the  m inu tes  o f  t he  sep -

tember  9 ,  1980  mee t i ng  o f  t he  So ld i e r  C reek  Managemen t  Commi t t ee ,

the  Company  suspended  ope ra t i ons  a t  t he  M ine ,  No  fu r the r  deve l -

opmen t  ac t i v i t i e s  have  occu r red  a t  t he  M ine  s i nce  1980 .  A f f i da -

v i t  o f  Lee  Edmonson ,  a t tached  as  Exh ib i t  I 'An  (Supp lemen ta l  Fac t

T5  )  .  U tah ' s  pe rmanen t  p rog ram was  app roved  by  the  Sec re ta ry  o f

t he  I n te r i o r  on  Janua ry  2 I ,  19B I  (Supp lemen ta1  Fac t  f l 7 ) .  A t  t he

t ime  So td ie r  C reek  i n i t i a l l y  con tac ted  t he  D i v i s i on  rega rd ing  t he

D iv i s i on ' s  r equ i remen ts  f  o r  open ing  a  new  m ine ,  t he  D i v i s i on  p ro -

v ided  So ld ie r  C reek  a  copy  o f  t he  i n te r im  p rog ram ru les  adop ted

by  t he  Boa rd  on  May  25 ,  1978 .  Le t t e r  da ted  oc tobe r  G  ,  1928 ,
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at tached as  Exh ib i t  "8 , "  re t te r  da ted  oc tober  15 ,  1g7g,  a t tached

+ as  Exh ib i t  "Cn;  In te r i rn  Ru les  a t tached as  Exh ib i t  "D"  (Supp lemen_

ta t  Fac t  12) .

ii:..

'i',;

r n te rna r  D i v i s i on  memorandum da t i ng  f r om Janua ry  2s ,

] - 979  t h rough  December  11 ,  1985 ,  i nd i ca te  t ha t  t he  D i v i s i on  regu -

l a ted  t he  M ine  unde r  t he  i n te r im  ru l es .  By  Ju l y  25 ,  ]  gTg  memo to

the  coa l  f i I e ,  a t t ached  as  Exh ib i t  "F r "  t he  D i v i s i on  de te rm ined

tha t  road  p lans  and  cons t ruc t i on  wou ld  be  rev iewed  under  the

in te r im  ru l es  ( supp lemen ta l  Fac t  113 ) .  By  l e t t e r  da ted  Ap r i r  ! 4 ,

1980  '  t he  D i v  i s  i on  app roved  So ld i e r  C reek '  s  no t  i ce  o f  i n t en t  t o

m ine  und 'e r  t he  i n te r im  p rog ram (Supp lemen ta l  Fac t  l l 4 ) .

Pu rsuan t  t o  u tah  code  Ann .  S  40 -10 -9 ,  no  ope ra to r  was

a l l owed  to  con t i nue  ope ra t i ons  w i thou t  submiss ion  o f  a  pe rmanen t

p rog ram pe rm i t .  When  t he  D i v i s i on  con tac ted  t he  So ld i e r  C reek

and  reques ted  submiss  i on  o f  a  pe rmanen t  p rog ram pe rm i  t ,  so ld ie r

C reek  i n fo rmed  t he  D i v i s i on  t ha t  i t  wou ld  no t  be  subm i t t i ng  a

pe rmanen t  p rog ram pe rm i t .  Le t t e r  da ted  March  23 ,  1981 ,  a t t ached .

as Exh ib i  t  f rK ' '  (  supprementa l  Fact  t l8  )  .  pursuant  to  r  n ter  im pro-

g ram Ru re  UMC 77 r -21 (a ) ( i ) ,  any  ope ra to r  who  " cond .uc t s  o r  expec t s

to  conduc t  ope ra t i ons  .  r  .  a f t e r  exp i ra t i on  o f  B  mon ths  f rom

.  .  .  [ app rova r  o f  t he  s ta te ' s  pe rmanen t  p rog ram] "  was  requ i red

to  f i l e  a  pe rmanen t  p rog ram app l i ca t i on  by  March  23 ,  198 I .  Unde r

uMc  77L .21 (b )  (  i ) ,  t he  pena r t y  f o r  f a i r u re  t o  so  f i l e  was  t o

requ i re  the  i n te r im  ope ra to r  t o  submi t  a  "new"  pe rmanen t  p rog ram

perm i t  and  t o  p roh ib i t  ongo ing  m in ing  ac t i v i t i e s  du r i ng  pe rm i t

rev  i  ew .

c l : i
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Desp i  te

' ' . 3  11 ,  L985 ,  a t t ached

ru les  were  app l i ed

a f t e r  198 I :

'lai

t h i s  f ac t ,  a  D iv i s ion  memorandum da ted  Februa ry

(

as Exh ib i  t  "e ,  "  con f  i  rms tha t

to  inspec t  ion  and en forcement

in te r im p rogram

at  the  M ine  we l l

-.r!.,i The  in te r im  p rog ram s tandards  were
en fo r ced  unde r  t he  d i r ec t i on  o f  Ron  Dan ie l s
s i nce  t he  H idden  Va l l ey  M ine  was  pe rm i t t ed
under  the  i n te r im  p rog ram and  ope ia t i ons
ceased  du r i ng  t he  i n te r im  p rog ram.  I n  t he
m ine  cessa t  i on  no t  i  f  i ca t  i on  l e t t e r ,  da ted
March  23 ,  1981 ,  So ld i e r  C reek  i n fo rmed  t he
D iv i s  i on  o f  t he  i  r  i n t en t  i ons  no t  t o  subm i  t  a
pe rmanen t  p rog ram min ing  pe rm i t  app l  i ca t  i on
un t  i  I  t hey  i n tended  to  i eac t  i va te -  l t r e  M i  ne  .

A  D i v i s i on  memorandum da ted  December  11 ,  1985  con f  i rms  t he  D i v i -

s i on ' s  unde rs tand ing  t ha t  t he  M ine  was  t o  be  rec l a imed  unde r  t he

in te r im  p rog ram regu la t i ons  because  t he  M ine  was  "no t  ac t i ve  f o l -

l ow ing  Augus t ,  1981 ,  as  de te rm ined  i n  a  dec i s i on  by  t he  A t t o rney

Genera l '  s  o f  f  i ce "  (  Supp lemen ta l  Fac ts  1 l1 I  and  12  )  .  The re f  o re ,

a l t hough  t he  M ine  had  l os t  i t s  s t a tus  as  an  i n te r im  ope ra t i on

und 'e r  t he  In te r  im  Ru les ,  t he  D iv i s  i on  con t  i nued  to  app ly  i n te r  im

regu la t i ons  f o r  r ec l ama t i on -on l y  pu rposes .

I t  i s  we I I  es tab l i shed  tha t  an  ope ra to r  who  has  ceased

a l l  coa l  m in i ng  ope ra t i ons  p r i o r  t o  t he  app rova l  o f  a  s ta te ' s

pe rmanen t  p rog ram i s  no t  requ i red  to  ob ta in  a  pe rmanen t  p rog ram

permi t  to  conduc t  rec lamat ion  onry  ac t i v i t i es . Ci t i zens  f o r  t he

Prqse rva t i on  o f  Knox  Coun tv ,  81  IBLA  2Og  (1989 ) .  Lone  S ta r  S tee l

Companv  v .  OSM,  98  IBLA  55 ,  59 ,  no te  2  ( 1987 ) .  I n  add i t i on ,  i t

i s  c l ea r  t ha t  a  r egu la to r y  au tho r i t y  r e ta i ns  j u r i sd i c t i on  t o

i ssue  v i o l a t i ons  o f  i n t e r im  p rog ram,pe rm i t s  once  i t s  pe rmanen t
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prog ram i s  app roved .  Harman  M in ino  Corp .  v .  OSM,  Docke t  No .

NX5-103 -R  (Ap r i l  27  ,  1987 ) ,  S I i p  Op .  a t  page  2 .

Fu r the rmore  ,  t he  fac t  t ha t  t he  D  i v  i s  i on  i napprop r  i  a te l y

requ i  red rMC to  submi t  a  permanent  program permi t  does not  vest

t he  D i v i s i on  w i t h  j u r i sd i c t i on  unde r  t he  pe rmanen t  p rog ram whe re

none  ex i s t s .  p l aguesm ine  po r t ,  Ha rbo r  &  Te rm ina l  D i s t .  v .  Fed -

e ra r  l " I a r i t ime  com 'n ,  B3B  F .2d  s3G ,  5642  D .  3  (D . c .  c i r .  r gBB  )  ;

see  a l so  A , /S  l va r i ns  Redev .  v .  U .S .  ,  B9 l  F .2d  1441 ,  I 44S  (D .C .

C i r .  1990 )  .  The re f  o re ,  because  t he  ope ra to r ' s  m in i ng  ac t i v i t i e s ,

i f  any  m in ing  occu r red ,  c€ased  du r i ng  t he  i n te r im  p rog ram,  HVCC

is  sub jec t  t o  t he  i n te r im  p rog ram s tanda rds  f o r  r ec l ama t i on -on I y

ac t i v i t i e s .  The  pe rmanen t  p rog ram pe rm i t  i s  no t  app l i cab le .

The Nov is  incor rec t ry  c i ted  under  the  permanent  p ro-

gram and  mus t  be  vaca ted . .  No t  i ces  o f  v io la t  i on  wh ich  con ta in

m isc i t a t i ons  o r  a re  o the rv i se  con t rad i c to r y  and  amb iguous  a re

rou t i ne l y  vaca ted  on  rev i ew .  OSM v .  Ewe l l  L .  Sp rach f i n  Coa l  Co . ,

93 rBLA 385  (  19BE )  ;  Turner  Bros I nc , V . QEI_{ , 366 ALJ 2517 , Sur-

f ace  M in .  L .  Summ.  (Nov .  1985 ) ;  K inq  Knob -  Coa l  Co .  v .  OSM,  5  ALJ

5  Su r face  M in .  Law  Sum.  (Aug .  l 9A1 ) ;  Conso l i da t i on . coa l  Co . ,  IB

B.D.  59 ,  su r f  ace  Min .  L .  summ.  (Ju ly ,  rg8 r ) ;  Ren f  ro  cons t .  co .

I nc .  v .  OSM,  87  I .D .  SB4  (1980 ) .

The re fo re ,  t he  Nov  mus t  be  vaca ted  i n  i t s  en t i r e t y .

V. ESTOPPEL.

Contrary to the arguments asserted by the Division, the

Sta te  o f  Utah  may be  es topped f rom enforcenent  ac t i v i t y  vh ich  is

t i l i  unjust vhen such estoppel would have no substantial adverse

4t)tr
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e f f ec t  on  pub l i c  po l i c y .  P la teau  M in .  v .  u tah  D i v .  o f  S ta te

Lands ,  802  P . zd  720 ;  728  (u ta t r  1990 ) ;  u tah  s ta te  un i v .  v .  s l r l r o  &

co . ,  645  p .2 ' d  715 ,  719  (u tan  1gB2 ) .  unde r  such  c i r cums tances ,

the  s ta te  may  be  es topped  when  i t  ac t s  i n  i t s  gove rnmen ta l  capac -

i t y -  P la teau  M in inq ,  802  P .2d  720  ,  7za  (u ta t r ,  1990  )  ;  ce reb r i t v

,  602  P .2d  5Bg  ,  694  (U tah ,

1979  )  .  The  U tah  Supreme Cour t  recen t l y  i den t  i  f  i ed  the  fo l l ow ing

as  the  e lemen ts  o f  es toppe l :

(  1 )  an  ad rn i ss  i on ,  s ta temen t  o r  ac t
i ncons  i s t en t  w i t h  t he  c ra im  a f t e rwa rds
a : se r t ed ,  ( z )  ac t i on  by  t he  o the r  pa r t y  on
the  f a i t h  o f  such  adm iss ion ,  s t a temen t  o r
ac t ,  and  (3 )  i n j u r y  t o  such  o the r  pa r t y
resu l t i ng  f r om a l l ow ing  t he  f i r s t  pa r t y  t o
con t rad i c t  o r  repud ia te  such  admiss  i on l
s ta temen t  o r  ac t .

P la teau  M in inq ,  B0Z  p .2d  720 ,  72g .

The  D i v i s  i on ' s  ac t  i v i t  i e s  i n  t h i s  ma t t e r  mee t  each  o f

t hese  e l emen ts .  F i r s t ,  t he  D i v i s i on  has  i s sued ,  seve ra l  s t a te -

men ts  i n  w r i t i ng  rega rd ing  t he  ope ra to r ' s  comp l i ance  rega rd ing

the  ve ry  ac t i ons  wh i ch  a re  c i t ed  by  t he  NOV.  The  D i v i s i on

inspec ted  the  M ine  on  May  24 ,  ] 9BB and  i ssued  a  memorandum spe-

c i f i ca l l y  f i nd i ng  t ha t  " t he  access  road ,  f r om the  end .  o f  t he

paved  coun ty  road  to  the  m ine  s i t e ,  was  r i pped ,  wd te r  ba rs  con -

s t ruc ted ,  and  seeded  and  mu lched"  (Supp lemen ta l  Fac t  1 l l 5 ) .  Based

upon  th i s  i nspec t i on  memorandum,  the  S ta te  re leased  60?  o f  HVCC's

rec lama t i on  bond  a t  t he  s i t e  (Supp lemen ta l  Fac t  1 [15 ) .  I n  add i -

t i on '  numerous  i nspec t i on  repo r t s  i s sued  by  t he  D i v i s i on  f i nd

th i s  a rea  t o  be  i n  comp l i ance .  ( I nspec t i on  Repo r t s  da ted  May  7 ,

"O
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1989 ,  May  11 ,  1989 ,  sep tember  2 ,  l 9B9  and  Janua ry  5 ,  1990 ) .

The re fo re ,  Lhe  NOV cons t i t u t es  a  c l a im  "a f t e rwa rds  asse r ted  wh i ch

i s  i ncons i s ten t  w i t h  r e l ease  o f  t he  bond  and  t he  D i v i s i on ' s

inspec t  i on  repo r t s .

The  second  e lemen t  o f  es toppe l  requ i res  ac t i on  by  HVCC

on  the  f a i t h  o f  t he  D i v i s i on ' s  s t a temen ts .  The  re l i ance  wh i ch

HVCC p laced  on  these  i nspec t i on  repo r t s  resu l ted  i n  re lease  o f

602  o f  t he  rec lamat ion  bond  to  HVCC and  the  ope ra to r ' s  be l i e f

t ha t  i t  was  i n  comp l i ance  (Supp lemen ta l  Fac t  f l 15 ) .

The  th i rd  e remen t  o f  es toppe l  requ i res  i n ju ry  to  HVCC

resu l t i ng  f  r om the  D i v i s i on ' s  r epud ia t i on  o f  i t s  i nspec t i on

repo r t s  and  bond  re l ease .  I n  t h i s  case ,  i n j u r y  r esu l t ed  t o  HVCC

in  t he  f o rm  o f  i s suance  o f  a  no t i ce  o f  v i o l a t i on  and  a  resu l t i ng

pena l t y .  The  NOv  a l so  c rea tes  a  po ten t i a l  f o r  a  pa t t e rn  o f  v i o -

l a t i on  and  more  se r i ous  en fo r cemen t  sanc t i ons .

l:tii.,*rly

", :1::

{.iil:,
r:::i-

F ina I l y ,  unde r  p l a teau ,  " t he  s ta te  may

. ; , , : j  unress in jus t  ice  wourd resur t  and there would  be

no

no

t  be estopped

subs tan t  i a I

adve rse  e f f ec t  on  pub l i c  po l i c y . "  p l a teau  M in inq ,  B0Z  p .2d  720 ,

728 -  I n  t h i s  case ,  i s suance  o f  t he  Nov  a f t e r  r e l ease  o f  t he  bond

and  repea ted  i nspec t i on  repo r t s  re f l ec t i ng  comp l iance  i s  bad

fa i t h  on  t he  D i v i s i on ' s  pa r t  and  t he  resu l t i ng  Nov  was  un jus t .

vaca t i ng  the  Nov  wou ld  resu l t  i n  no  subs tan t i a l  adve rse  e f fec t  t o

pub l i c  po l i c y  when  t he  D i v i s i on  has  spec i f i ca l l y  f ound  t he  ope ra -

to r  t o  be  i n  comp l iance  on  numerous  occas ions .  I ndeed . ,  pub l i c

po l i cy  w i l l  be  enhanced  by  vaca t i ng  the  NOv  and  app ly ing  the

D iv i s i on ' s  r egu la t i ons  i n  a  manne r  cons i s ten t  w i t h  ea r l i e r

€,1
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f i nd i ngs  o f  comp l i ance .  r n  add i t i on ,  t he  M ine  i s  t he  on l y

rema in ing  m ine  wh i ch  ceased  ope ra t i ons  du r i ng  t he  i n te r im  p rog ram

and  p r i o r  t o  app rova l  o f  t he  pe rmanen t  p rog ram.  There fo re ,  t he

impac t  on  pub l i c  po l i cy  o f  app ly ing  es toppe l  i n  t h i s  case  i s

m in ima l .

The re fo re ,  t he  D i v i s i on  i s  es topped  f r om i ssu ing  t he

NOV and  t he  v i o l a t i on  and  any  pena l t y  r esu l t i ng  t he re f rom shou ld

be  vaca ted .

I
RESPECTFULLY SUBMITTED This I une  ,  1992 .

Pe t  e i  rba

t.tw
K day of

S T I
A t t

HATHAWAY
s  f o r  H i d d e n Va l I ey

,;rr]

Coa I mpany

;3e,

I  hereby cert i f  y  thar on th is 11nfu^,  of  June ,  Igg2,  r
caused  a  t rue  and  co r rec t  copy  o f  the  fo rego ing  H IDDEN VALLEY

COAL COMPAI.IY'S SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES

IN SUPPORT OF VACATING N91-26-8-2 A}-ID HIDDEN VALLEY COAL COMPA-

NY 'S .REPLY To  THE DIVTSION's  MEMoRANDUM IN oppoSIT IoN to  be|  |  /  / -  |  
- -

h?Q( -d e/i tlerc4
li{ir to:

Wi  l l  i am  R .  R i cha rds
Ass  i s tan t  A t to rney  Genera l
UTAH DIV IS ION OF OIL ,  GAS &  MIN ING
3  T r i ad  Cen te r ,  Su i t e  3S0
355  Wes t  Nor th  Temp le
Sa I t  Lake  C i r y ,  U tah  B4 t0B -2303

iiitg
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Jan Brown, Docket Secretary
Utah Board of  OiI ,  Gas & Mining
3 Tr iad Center,  Sui te 35O
355 West North Temple
SaI t  Lake Ci ty ,  Utah 84180

Dr .  D ianne R.  N ie lson,  D i rec tor
Utah Div is ion o f  Oi I ,  Gas & Min ing
3 Tr iad Center ,  Su i te  350
355 West North Temple
SaIt  Lake City,  Utah 841-80

Denise Dragoo,  Esg.
FABIAN & CLENDENIN
P.O .  Box  51O21-O
SaI t  Lake Ci ty ,  Utah 841-51-

2L
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Den ise  A .  D ragoo ,  A090g
FABTAN & CLENDENIN,

a Profess iona l  Corporat ion
Attorneys for pet i t ioners Hidden

VaI Iey  CoaI  Company
Twelf th Floor
2L5 South State Street
P .O .  Box  510210
Sa l t  Lake  C i t y ,  U tah  94L51
Te lephone :  ( 801 )  531 -8900

HTDDEN VALLEY coAL CoMPANY, 
I
)

Pet i t ioner ,

v .

DTVTSION
MTNTNG,

oF oIL ,  cAS &

Respondent.

THE BOARD oF orl,, GAS & MINTNG

DEPARTMENT OF NATURAL RESOURCES AND ENERGY

)
)
)
)

AFFIDAVIT OF LEE EDMONSON

IN THE MATTER OF REVIEW
OF FACT OF VTOI,ATTON AND
CIVIL PENALTY ASSESSMENTS

HTDDEN VALLEY MINE
CAUSE NO.  ACT/0151OO7

STATE OF ARTZONA

COUNTY OF MARICOPA

)
a

)
S S .

I

LEE EDMoNsoN, being first duly sworn deposes and states as

fo l l ows :

1. I have personal knowledge of each fact stated herein.

2 - Hidden Valley Coal Conpany owns the Hidden Valley Mine

("Mine";  in Emery County,  Utah.

3 - Since September 1990, I have acted as the Manager,

Planning and Regulatory Affairs,  and since JuIy 1991 as Assistant

Secretary, for Hidden Valley Coal Company. My duties and

responsibi l i t ies in these posi t ions include rnanaging al l  aspects of

the reclamation taking place at the Mine, rrdintaining current and

histoi ic records of  al l  act iv i t ies taking place on the Mine

property, determining the marketabil i ty of the Mine property and

397
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1 , . , , ' ,

the feasibit i ty of operating i t  as an economicarly viabre business

e! venture.

4. This Mine has never been operated as a conrnercial

venture.

o

i j * ,

i.,i

\".' '

/:-':,',1

5 '  Explorat ion act iv i t ies were conducted at the Mine pr ior

to L977; however,  not a s ingle ton of  coal  has been removed from

the Mine since enactment of  the Surface Mining Control  &

Rec lamat ion Act  ( "SMCRi \ r r ;  on August  3 ,  Lg77.

6 '  The intent and act iv i t ies of  Hidden Val ley Coal Company

with respect to the Mine have been to conduct suff ic ient

explorat ion and analysis to determine the feasibi l i ty of  d.eveloping

an economica l ly  v iab le  coa l  mine.

7 .  The Mine property is not now, nor s ince Lgzs has i t  been,

an economical ly v iabre commercial  source of  coal .

8. It is Hidden Valley CoaI Company's intent not to develop

an economically unsound coal mine or to remove any coal whatsoever

from the Mine.

DATED this & day of February, Lss2.

,d: &"vt44--*

&,

l.rll:!

,q i;;
!.ajj

a..: ' I

q3

LEE EDMONSON
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me Lee

bas is

s igned

s igned

Residing at

My comm i s s i on Exp ires :My cunrnlsslon F.xpires &pt. 23, lgg3

a :  \  92 -01s

on this 24th day o f  February  LggZ,  personal ly  appeared before

Edmonson, personal ly known to me or proved, to me on the

of sat isfactory evidence to be the person whose name is

on the preceding document, and acknowledged to me that he

i t  voluntar i ly for i ts stated purpose.

{f
t*,LLc-_ \r!4^,,.s__

Notary PubI ic

'i::;,

(c-1 \ \ L'\-\
Pr ' ce  i r i  x r

M$4e
A? €.\c s s

. : i : f l

. : : ,  i . .
tti.\:

::.!.
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r.E- Telephone 801 - 637-4429 | 637-s203 p. O. BoxAs..f.:---.r( price, Utah g4s01

October G, j -gTB

I"1r .  C leon B.  Fe ight
Di rec tor
Div is ion o f  Oi I ,  Gas,  and Min ing
I588 West North Temple
Sa I t  Lake  C i t y ,  U tah  g411G

R e : Opening of New MirE

?-L\

Soldier Creek Coal Co. HTDDEN vALLEy MrNE

.  S incere ly ,
HTDDEN VALLEY MINE

- ftA*nq^.f Az

J .  T .  Pa luso
Project Engineer

Sold ier  Creek CoaI  Co.
Hidden Val ley  Mine

Dear  Mr .  Fe igh t :

sordier creek coal  company is present ly in the process ofopening a new underground-mine. The mine wi l l  be located.in Township 23 soutf , ,  Rang; l  East,  sect ions L7 and 1g.
Tli= property is approximiteiy 3 miles south of consolida-tion coal companyr-i lmery uirre. 

evs*r' v& \-

The mine is presentry scheduled to be in operation byJune 1981- rt is- oui intention to compry fuily with allDepartment of Natural Resour""" regulaii6rr=. i,tL necessaryforms , ' incruding I 'Notic" oi- intention to commence Miningoperations, " wirr be =nu*iit"a for approvar as soon as themining plans are completed - 
- *rr*

rt would o.-gT"at1y_appreciated if your departm.ent wourdkeep this off ice i iroimed oFlotrrer requireirents needed bythe Divis ion of  oir ,  Gas, and Mining as they deverop. This
:?:1d 

help us very much in the orderly development of theml_ne

Thank you for your assistance in this matter.

&

3,q +
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scoTT t \1 .  r . lATHESOr i

Govcr nor

h 6 O F O O N  E .  H A R | T T S T O N
" Exccut ive Plrr r ror .

N A T U R A L  R E S O U R C E S

C L E O N  B .  F E I G H T
Dircctor

( ' '
I

i

S T A T E  O F  U T A H

D E P A R T I \ 4 E N T  O F  N A T U R A L  R E S O U R C E S

D I V I S I O N  O T  O i T .  G A S ,  A N D  M I N I N G
1588 tt\rest North Temple

Sa l t  Lake C i ty ,  U tah  84116
{8011 s33-5771

October 16, 1978

O l L .  G A S ,  A N D  t l l l N l N G  6 0 4 R 3

I .  O A N I E L  S T E I l . ' A R T
Chairman

C H A R L E S  R .  H E N D E R S O N
J O H N  L .  B E L L  .

THADTS W-  80X
C .  R A Y  J U V E L I N

"J

}ft. J. T. paluso,
Soldier Creek Coal

koject Hrgineer
Ccnparry

P.O. Box A.S
Price, Uta]. 84 s01

Dear Ttcrn:

rhis
t^frrich sets
Tolnship 2 South, Range G East, Sections

is to acl.mo^'ledge tJ:e
forth tlre outline of

receipt of your letter of October 6, Lg7g,
plans for a new yndglcrround rRine jlr

<ffi'/o-M&'
4"ilt^/4ry

Coun

Enclosed you will fird a book which sets forth t.l:e state's existingnrles ard regulations on coal nining and reclanration. These regiulationswere adoet{^following a notice arxl subsequent hearing before t5e Divisionon May 25' 1978- The nrles and regnrlatiorL are parallel to t]rose regulationsby the office of sr-rface_Yhi"g i"i ttt" initiar reguratory program. rhesections which specifically 
""[ 

iort]r r:ndergrourd mining stardard.s arer"c-717 ' II tilan la-717.20. These section= nliy be fcrund on pages 69 t-11nr Bz -These regulations will renrain in effect r.mtii a perrnanent regulatory progranis established for the state of utah. For yor:r jororr*tion, ttre stateRegu1atory kogram will be ccnr.oarable to tlrl program set forth in the OfficeFot surface 
S"=g's regulationi as published jn the Federar Register d;lA--September 18, 1978. 

-

In suhrnitting ttre lsotice of rntent to Ccnnrerrce l,tining e>erations and
.T:-Ylt:1" nt", sordier eeet coal would besr f-ulfirr tneir obligarionr^/ltJt the law by addressing either the r:ndergrourd rnining stanaaras-"s-setforth jl the enclosed bool or addressing those sections of t]re Septen6er Ig,1?7?.t"ft P-emattent progran of ttre offlce of surface lvlining. The use^ c  t .or drvision forms MR I .arxl I4R 2 at ttris point will not =oppiy aaeq,ratei:rforrnation.

r realize that your work is mainly on the Hidden valley Mine. Hcnrever,please fi-rxi enclosed-a letter writterr to l"lr. pollastro on May 22, LgTgto which a reply was never received by the Division. Therefore, a state
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r.1r. J. r. o"tn
October fE, l97B
Page 1\uo

frndt for flris rnine is not il effect-lt. pollastro of this ietter.

H^IDlsp
enc: Surface Mining Reclarnation

arul Enforc*ndt kovisions
for Coal Mopted 5_25_78
Ietter dated Irhy 27 , l97g

Would you please rsrdrd

Sincerely,

COORDI}i,ATOR OF MINED
IAND DEVEIOP}4ENT

r'-11



In
s urface
purs uant

the
and
to

matter of Rules_and Regulations for thq purpose of controll ingunderground_goal mining operations ano=rEiiSrii ion op.ii i imtPubl ic Law 95-87.

.BEFORE THE DIVISION OF OIL, GAS & HINING
OF THE STATE OF UTAH

FINDINGS

es-

REPORT OF THE DIVISIOIT

This cause came on for hearing 9n Hay ZSr lgTB, dt 9:00 o,cJock a.m.i n the Executive conferencg Room, frol iduy I;;; .|659'weit-lrorth 
rempiel' .Sali Lake City,-Utah, dt which time many operators and others interestedin coal mining in the state of utah applarla; wr,ir.uiron-i.sti*ni *;;--

)
p res en ted .

The Division,  ̂ uPol consideration of the testinony and record madeat the hearing, and being rveli and sufficiently advii iO in the pr.*i i .s,
f i  nds as fol I  ows , to-wi i :  

-r  I  '  rbY "r

/C\(r'
)

l. That notice by publication of the time and place of the f,.urihgand the-purpose-of said hearinsr tus been restiartv ii;i l in;ii ieipectsas .reguiF4 by !un, and ihe Division has jurisdictioi oi tt 'u iubjeii 'niit.tand of the'parties interested therein, anl jurisdici ion'to issue andpromu'l gate the herei nafter prescrf bed 
-orderl

2. i trap in-the preparation foi the hearing.in ihis cause and the order
l5gmulgated herein, careful study had been givei tire iuUject matter ofthl-s cause; that views and. opinions of crosi sections of the coal industryin ihe State of Utah have bebn explored; tfrit-the Diviiion finds that the'matter 

has been thoroughly consiAlrea Ui tfroie affected and interested inthe mining of coal

3- That under Public Law 95-87 and the Utah l l ined Land ReclamationA.! (Sec- 40-8 UCA t 953) i t is the auiv gi-tf,. Di vi sion to adopt speci ficrul es and regul ations under whi ch the c'oal mining inauiiw shal i  oplrate,and the fol lowing rules and regulat ions.meet thg-requi ien[nt of  said.statutes -

4. That if the State of Utah wishes to assume excJusive jur: isdiction
over the regulation of coal Tining and reclamation op.ruiiont within thestate it is necessary that the rules and regulations herbinafter set outbe adopted. 

-

'  5- That ' re-presentat ives of var ious operators in the State test i f ied atthe hear ing in  favor  o f  the s ta te assuming 'u* i lus ive ju i isOic t ion over  sa idoperat ions.

$9_1



ORDER

the
IT IS THEREFORE 0RDERED by the

following rules and regulaiioni
D iv is ion o f  Oi l ,
be and the same

'Gas and Hining that
are hereby adopted.[4
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SI,TRFACE MINING RECLAMATION AND ENFORCE**
PROVISIONS FOR COAL .

t:;'#

Rules adopted by the Division
Irlay 25. 1978

Ef fec t i ve  June  20 ,  t 97B

ilirx

(:i.

Preambl e

'Notwithstanding 
any other ruleis adopted by the Board and Division of Oi1,

Gas, and Mining the foll.owing rules are adopted for the purpose. of controlling
both surface and rndergrorrnd coal rnining and reclarnation pursuant to public

Law 95-87,

regulations of this chapter, except where othervise

1. Act means the utah Mined Lancr Reclaslation Act.

2- 4l|ut nining means a nethoa- of n$ing'ibal at' a trifr or jhighwall'by:

aritring holes .laterally inli an)'-erpoJ"a coal seau frod ttr'e highwiir.
and tiansporting the coal along an auger'bit to'the surface.
Coal means conbustibl e carbona."oiis roik, - 

blisbified' 
"st 

'alithiacit6 
r- 

+''

bituminous, subbitr.uninousr or l ignite by A.S.T.l l . designation 0-38g-66.
Director means the Director, Division of OiL, Gasr.and Mining.
Federal lands .means any land, including nineral interests, ormed by
the United States without regard to how the United States acquired
ovfnership of the lands and without regard to the agcncy having
resPonsibility for managenent theriof, .except Indian lahil5: " :"

fnninent danger to the health and safety to the public means the
existence of any condition; or practicer or any violation of a

Pelml! or other requirement of the Act in a surface coal nining and
reclamatibn operation, which condition, practice, or violation could
reasonably be elPected to cause substalt ial physical harm to persons
outside the perrni t  area'befbre such condit ion, pract ice or v iolat ion
can be abated.

s
i1.i

indicated.

3 :

4 .

5 .

6 :

!

. i.,.

F;*,
l *

r ryB - . .
! : - t . , :1 t . .

+'::I
&g

,

As used throughout the

sEe
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' i a  ;

i ' :

-

-

A reasonable ergectation of death or serioun injury before .abateDent erists
. lt a rational person, subjected to thc sane condition or prictice giving

rise to the peril, woul d not expose hinself or herserf to the ilanger during
the tiue necessary for abatenent

7. Boarit neans the Board of Oil, Gas, and Mining.
8. Division Deans the Division of Oil, Gas, and Mining.
9. OPerator Deans any natural person, corporation, association, partnership,

teceiver, trustee, executor, administrator, guaritian, fiduciary, agent, or
6ther organization or representative of any kinil, either pubtic or private,
owning, controlling, or rnanaging a nining operation or proposeil nining
oPeration, including erploring for or developing of a nineral deposit.

10. Pernit neans the same as an approved notice. of.intention a-s.. clefined in
40-8-4 (11).

11. Pernittee. Deans any indiviilual, partnership, associationl society, joint
.stockcoEPany,firn,conpany,c9rporation,.lI.o.lh."J'!: i1T.::s::oTcil '+*ii: i.

holding an approveil notice of ii',titiiidi-to coniluct surface or unclergrormd -_ -
:.coal nining anil reclanation operations.

72. Person rneans an indiviilual, paitnership, association, society, joint '

stock corPany, firn, cotDpany, corporation, gI- othel .Pys-iness org_aniL?tion.
Resulatory iuthority lreans the i;i;a;a-'i'i,aii"" 

"i'bii,. 
el,'"i;i r,liiu;:t :. _-' 

'

Significant, iminent environnental haro to.l_and, aif ci llater $:q.u5c_ep . _
is deterained as fol lows: 

--. . .-  - .- .- i i -  _. _,. .- . .-- . . .11.::_;; ; .1 .-._: - . .  . . .

("). An environnental haro is .rrj. rivei"e i'p-lai'"; r-a,'ii";:b- iat"r-':- " 
'.

tesources, including but not liniteit to plant and aairnal life.

Cb) An enviroruaental harn is iurninent if a condition, practice, oi
violation exists r.rhich (a) is causing such harro or (b) uay
reasonably be expecteil to cause such ha:rn at aay tine before
the end of the,rreasonable abatement tine.

(c) An envirorunental ha:m is significant if that ha:m is appreciable

and not irrnediately repairable.

13.

14 .

,: rti,

' " ' 
.."1r.'1
:>'

,
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15. sntf".t co"l ltining oout"tionr ruqnr: fqla.ctiyitjss 
"ondugt9d-_an 

the

.i.}1
r.;rl,v

with a I nine or subi ect t
the requirement_s of Section St6 of the ac€--lfining Control an
Reclarnation Act of J,g77 surface
impacls incid o any underqround coal ni cts of which

,-.it

enterjonmerce or t t ions of which direct
. :

i rect lv

. 
'Such 

activities include excavation for
he purpose of obtaining coal including such coruron methods as contour,
trip' auger'. nountaintop removal, box cut, open pit, and area nining,

e uses of explosives and blasting, and in situ disti l lation or
etorting, leaching or other chemical or physical processing, and the
leaning, concentrating, or other processing or preparation, loading
f coal for .interstate conmerce'at or near the rnine site: provided,

ver' that such activities do not include the extraction of coal
cideniir td- the eitraitiori of ofher i

'  
t '  

'  
a  

-

where coal does not' '

ses of. coumercial use of sale or coal'exploration subject to Rule
-3 (51 , and

activities di Iand, surface. Such areas shal

r the ement or use of exi

activi t ies and

ts, dams, ventilation shafts, entrln+"IS, refuse banks , durnps, stock-
i les' overburden piles, spoil banks, culm banks, tail iDgs, holes or
epressi'ons ' repair areas , storage .areas, processing areas, shipping
reas and other areas upon rvhich are sited stnrctrires, facilities, or
ther property or material on the surface, resulting fron or incident
o such activit ies.

16 . Surface coal nining and-Eclamation operations mean surface coal nining
oput"tlors_"hd 

"lI ".t ivit ier 
,,"""sr"r" 

"rd 
irqidental to the recla_

na . This term includes the terrn frsurface 'coal

mining operat ions ' f .

+.,] t

.'ft,w
1i, 

;

?::.t

:::l;;-'ti

:il
J

17 . Ton means 2000 unds avoirdu .90718 rnet r ic  ton j  .

s8?



18 .

19 .

Acid drainaqe tneafls water with a of lest Ih"n 6.0 discharged frorn
active or abandoned mines and fron areas affected by coal minin operat ions.

-:)a;t-

terials that contain sulfide mineral
or other naterials which_, if exposed to air. water or weatherin rocesses,
wil l cause acids that may cre.ate acid drainage.

20. a l l nsol id - l .aid d si ts ld ins
ij-.:i:

ities but does not include upland areas which
are generally overlain by a thin veneer of colluvial deposits composed
chiefly of debris from sheet erosion, deposits by unconcentrated nrroff
or slope t'ash, together jr+ith 

talus, other mass novenent accumulation and
windblown deposits..

exilnate ori ginal cont surface confiquration2t.

tted nhere the

22.

23.

24 .

25.

26.

27 .

renrl,tt-9lv alrtlgr*y detgrTiles., tlrat. thev e::e= in qg:Tpli?qge J'ith =yC=Zr S , tZ.
Aquifer means a e, stratum of strata that.caa stote and -. .:.-..

IransrTit waler in suffi-cient quantities for.a srecific_usb,.-.-i'- . -

Conbustibld rraterial means organic rnaterial tfr.t-ir-."paUf 
"-oi 

burning
either by fire or through a chenical process (oxidation) accornpanied by
the-evolution of heat and a significant ternperature rise.

ans tne Te ces a:nons the cles of

e e

between

i":i;:;,

:::)

,,

i t ' ' j
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[ *

I
: r l l

f-...,

o
29. Ernbankrnenttregts an a.*ificie

the ra.ttd ed to in .  d i storb
water

ot
29. Essentia hvd wit

flo s .  t e  ro le f  the
nd

Iat in he natu
andace wa and srqund watereia

ated and irrieated farmins. b

30.

3 I . Ground wateT rneans

32.

33 .

It

ta

storasq.

i . i : f

34-

area' rt is a function of the climate, and includes the phenomena by
f*hich water first occurs as'atmospheric water vapor, passes into aI

iquid or solid form and falls as precipitation, noves thence arong
r into the grorrnd surface, and returns to the aturosphere as vapor by
eans of evaporation and'transpiration.

35 . fmpoundmint rnea4s a cl o

rv]rich is da
c

E'
sedin-ent. or rvastg.

fntersl_ittent 
arl of a streann 

.
. 

or pe.rennia

Thg Lerm does not include an

" f:-ole,-!iat r-t**t*ro-o.nrtr-gf

i;;L

i , , j j . . , - : ; \

t;)

36 .

in  the 3E5



iate watershed

i:.ial
37. Leachate meurns a liquid that has olated through soil, rock or

waste and has extracted dissolved o rs d nater ials. '
39. Noxious plants means s cies that have been included on official

Slate l ists of noxio lant the Stat in which the operation

39. Ouerburden means uraterial of any nature, consolidated or rmconsolidated
that overl ies a coal deposit, excluding topsoil.

40. Orrtslope means the erposed area sloping away fron a bench or terrace
being constructed as a part of a surface coal nining and reclarnation-
operation,

41. Producti.vity means thd vegetative'yi'eld produced by a unit .area for 
'

a unit of time.
' i  r . i '

Recllarfe capacilv mepns-the abilily of the soils,and urderlying

nJrlq]Ffto- infiftrate and rea

a

43. Roails neans access and haul roacls constr.ucteil, used, reconstructed;- ....
ilrproveil, or naintained for use in surface coal nining anil reclauation

. operations, 'including 
":" 

py 
::ll.-h""1iir8 y9.fri9r-es-re_arti:r! to ,tr.1nsfef,:-='

procepsing, or stoiage areas. 
'i1'e 

teru 
'fncluaes 

any niJ- f.i"a *!i--,-t 
' ' -'= -

not graited to approxinate. originai' contour within'4s ai!'i-rir- 
"&rr*;ttion 

. =-'

other than tenporary roails used for topsoil renoval ancl coal haulage
roads nithin the pit area.. Roads uaintained with pubric funds such
as all Federal, State, cormty, or loca1 roads are excluded.

44 .

I. For example, the lO-year,
Z4-hour precipitation event would be that Z4-hour precipitation event ex-
pocted to occur on the average once in 10 years. Maqnitude of sgch eye.nts

as defined bv the National Weather Selvjce Technical. paper No. 40.

iii

I
f .  . ,
f .  . ;1

42.

trg+

qcqlrence intenral means

trRainfal l  F uency Atlas of the t t 1961. and subsequent amend-

u _iyal ent re sional o fa l1 robabililfr infomation develo ed

s84

therefron!-.
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m 45.

46 .

47 .

49 .

l

:;r l

the -developed shear stress on a potential surface .of 
'sridi[" 

deterlnined
a

Sedinent .rneans undilsolved organic and in ic nateri_al trans rted
or deposited bJ wat,gtr

-ore sediment or
other _debris.

from the

overland

I:

49 .

50.

Slope means averagg' incl inatlon of a surface. _neasured
horizont+L. Normally expressed as a
a given number of units of horizontal
percent = lt .'S degrees) .

urit of vertical

distance (e.g. ,

distance to

l v t o5h=20

Soil horizon.s"nean contrasting, Javers of soil.Ivjn.' one below th*

surface. Soil i ;
horizons 'are differentiated on the basis of field characteristics
and raboratory data. - The three uraior soil horizons are:The three qaior soil llorizons are:
(a) the soil f i le often ca l led

the sur face .so i l .  .  f t  is  the par t .o f  the in which

of  d is turbe

an

i i:r
tdi

rnatt"r is rort ?bnnd"nt.- .nd ,uherg r"".hino of .soluble gr..sus_ . .:

cb) .

(c) c horizon' The deepest lay-er -of the soi I profi le. It consists nJ
y unaffected

by biolosic act iv i tJf .

S .

.: i :.'

51 .

s2.
e

aDac

4lled the subsoil  .  This rni

ea



,
: ' '

54.

55 .

56 .

57 .

Subirrigation means irrigation
roots fron underneath.

of plants rrith water delivered to the

,.3-l

-i
I;

an]. terials carried

a

Toxic-forming materials neans earth materials or wastes which, if
acted uPon by air, water, weathering, or nicrobiological processes,
are likely to produce chemical or physical conditions in soils
or water that arb detrimental to biota or uses of water.

gf the earth.

: : 1  i

night bg exposecl to it.. ' ; '

58 .

e thos e

erland flor* in

Such

i 11s

1a-rgs L

are chal3ct eri zed a]-n

ha

th f i l ls

stnrcted in com-

,ctabi 1 i ty:

59 .

roduct coal a are s lurr ied o a

60 .

essins fgci l i t ies or preparat i aft 1 or chernical

a _

r face of turat ion.  yhere the

a
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ItC-700. ll _.4pplicabit ity

'lhese TbEulations applv to.g11 surfac.-q coal ninino and reclrrn"tio'
operations exEU!:

(t) 
[ne 

extraction of coar by a landorvner for his own noncomrnercial use
ron land owned or leased by hin;

--
v

extraction of coal for commercial purposes where the surface
g and recl.anation operation affects two Ae?eq n? I cc<.

e extraction of coal as an incidental and non-conmercial part of
ederal, State or local government financed highway or'other con-
truction;

i"J

tb)

Cc)

cd)
l" ,.

e extraction of coal incidental to the extra
here coal does not elceed 16 Zls

h

rcbnt of the al tonna
ved for commercial use or sale;

[e)

cf)

gperaFiols ,on all lands.

(a) 
r requirements of this chapter apply to operatioirs tbnducted after'

e effective date of these regul.ations on lands' fr6n'ilictr'the' coal

ith the requirements of the Act or these regulations.
cb) :existinp. non-confornj.nq st or facilitv which is used

after the ef{ective date

The pennittee submits to the regutitory authority by March 1, 1g7g
a statement in writing derironstrating that it is physically im-
possible to bring the structure or facility into. compliance by
tfay 4 , 7978. The statement shall include the steps to be taken
to reconstruct the structure or facility in conformance with
lPPlicable perfolrnance standards and a schedule for reconstruction
including the estimated date of cornpletion;'

(1)

" . a

'- -:'. '.\' : l ' ; - l
.,:J

-9 - 381



t..:i-'

strating ihat it is physically impossibl,e to bring the

structure or facility into compliance-by May 3, lgZB. 
"

The statenents shaIl include the steps to be taken to

reconstnrct the structure orfacility in conformance .with_'--:
1 i ' 

aPplicable performance standards and a- schedule 'for re- I .:i.

. construction including the est'irnated date of 'conpletion;

(2) the regulatory authority finds in rriiting that it is physi-

cal ly impossibl e to bring the stnrcture or. facility into

conpliance by May S, 1978.

(3) The construcution work is to be perfo:med in accordance

with plans designed by a professional engineer;

(4) The construction work is tJ be started and cornpleted as

soon as possible and in no event is to.be started later -

than June 3, 1978 and completed later than Novenber 4,1978;

and

(5) The Director approves of any schedules which contain an

est imated date of  conpret ion'beyond 0ctober s,  rg78.

(a) The Director shall be deemed to have approved such

schedulei referred to in paragraph tdl (s) of this

sect ion,  un less.wr i t ten d isapprova l  is  rece ived by

the operator on or before June 3, 1978.

--a.-/-
I
U

r@ (2) flhe regulatory authority finds in writing that it is. l
physically impossible to bring the structure or facility
I
[ into compliance by May 4, 1978.
I

(.5) [ne construction work is to be perfomed in accordance
I

Fith plans designed by a professional engineer.; and

(4) lnr. construction work is to be started and completed
I
ps soon as possible and in no event is to be started

["a"t than May 4, 1978 and conpleted later than Novenber
l "
h ,  l9z8

f'lotwithstanding 
paragraph (b) of this iectionr any sedinentation

Pond, or relatdd pre-existing, non-conforrning structure or
t -

facility 
which is used in connection with or to facilitate

fnining after the effective date of these regulations shall
I
bornply with the requirenents of the regulations 

'uhless:

Cl) The perurittee submits to the regulatory authority and to.:

the Director by }tay 3, 1978, a statenent in rvriting denon-.-:.i -

4-'i

(c)

r,;Jti#

r t  i
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"o.
RFORMANCEGENERAL PE STA}.IDARDS

llC-715. l1 generat Obligatigrc

(a) ConP1ialce. Alt surface coal nining and reclarnation operations
conducted on lands where any element of the operations is regu-
lated by the State shal 1 comply with these performance standards.
Part 7I7 of these rules establishes perforurance standards for
surface effects of underground coal

716 of these rules for:

(1) Surface coal nining operations

(2) Surface coal nining operations

(3) Surface coal nining operations
(b)

a

rnines. 
'The 

rules under Part

on steep slopes;

involving mormtaintop removal ;
on prine farmlands.

cense

m1

oa

n].ne a l l

s i te .

and reclamation1n(c) Mine maps.

a shall subm

a a t a s c a

1es  o accurate of the mine and

e 11 show as ofrt?\

r;(Y Ma)' 3, 1978,

the landp and st-ructures -which have been used or disturb_ed to facili-
' tate r;.;.g 

- 
,one'iopv or tie roine nao-sirrt te,rrbrnittea to ar," di"i" 

--

be subrnitt_ed to the Resi

t : ' : )

MC-715.f2 Signs and Markers

. (a) _Specificatjons. s 1 uired to f a standard

sien that can be s

rnaterial. Th: signs

operations to which

ead ea of durable

and other markers shall be maintained during all

they pertain and shall confonr to local ordinances
and codes

tb) Mine and pernit identification :igns-. Signs identifying the mirrg

the  na4e ,  bus iness

iden t i f i ca t io
, i : - j . :

t '  
'  . i

F-:4
auth ori -

z a t i o n s  t o  e p e r a t e .

Ii'79



Cc)
grgups.' Change from one to another land use category in prenining
to postmining constitutes an alternate land use and the permittee
shall meet the requirements of paragraph (d) of this section and
all other applicable envirorunental protection performance standards
of this chapter.

ar4r industry. Manufacturing facilities, powerplants, air-
orts or s ini lar  faci l i t ies.

ight industry and comqercial senrices. Office buirdings,
tores,'parking facirit ies, apartnent houses, noters, hoters,
r  s ini lar  faci l i t ies.

ta!

$T

#

tu$

;tB

( 1 )

(2 )

(3)

.*'l$l
l . ' - : : y '

(7)' 3 1

ublic services. schools, hospitals, churches, l ibraries,
ater-treatnent facil i t ies, solid-waste disposal facil i t ies,
blic parks and recreation facilities, najor transrnission

.  t '

L n g s ., najor pipelines, highwars, tnderground and surface
til.ities, an,il other servicing structures 

"na 
*ppurtenairceg. 

'

(4) esidential. single and nultiple fanily housing (other.ihan
parturent houses) with necessary support facilities. support
acilities nay include counercial services incorporated in and

rising less t}a1r J pelcent of total land area of'  - .  ; . . -  ; . - .  :  i . .  ' . -  , .
using capacity, associated open spai6, and ninor vehicle

arking and recreation'facilitiest s,zupporting the- housi.ng.
land. Land used prinarily for the production of culti-

ted and close gro*irg crops' for hanrest alone'-or in associ-
tion r+ith sod crops. Land used for facilities in support
f farzring operations are included.

eland. Includes rangelands and forest lands rrhich support

suitable forcover of herbaceous or scrubby vegetation
zing or browsing use.

land or pasture. Land used prinalily'for-ttr" long-term

(8)

roduction of adapted, domesticated forage plants to be

razed by livestock or cut and cured for livestock feed.

orest land. land with at least a zs percent tree canopy or
and at least 10 percent stocked by forest trees of any size,

including land fornerly having had such tree cover and that
i l l  be naturally or artif icially reforested.

-13 -
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l l . ' i

:  l -  l .

[ ' , t ' ' ' . , *

.._:.-r - :

t

,;r\(w
,i .\

::-r,r

\  
(c)

- (r)

Per imeter  narkers .

Buffer zones as def ined in  MC-715.17 shal l
be .rnarked in a manner consiste ter narke

e in ter i

[e)  Blast ing signs.

r rs_g,rsplereg
.on-toi.rro.rrl ' , . 

"t 
ahu 

"dou 
of blrrt ing 

"r"r, "lonq 
access and hau

Signs reading,'Blasting Area* and
e4plaining the blasting warning and all-clear signals shall be
posted at aII entrances to the permit area. .
Topsoil markers. InheEL !-q
rnaterial is se

. Markers shall renain
in place rurtil the naterial is removed.

" 
of Land

Ca) General.

amd. The'prenining uses of land
o which the postnining land use is conpared shall be those uses

ch the land previously supported if the land had not been pre-
iously nined and had been properly nanaged.

(1)
. )

e postmining land use for rand that has been previously
ined and not reclained shait be judged on the

(d) Buffer zone xnarkers.

..:-l;

'i:i'

"::,1

ighest and best use that can be achieved and
ith surrounding areas.

he postmining land use for land that has received inproper
anagenent shall be judged o/n the basis of the pre-nining use
f surrounding lands that have received proper nanagenent.

rf the premining use of the land was changed within s years
f the beginning of urining, the cornparison of postnining use to
renining use shall incrude a comparison with the historic use
f the land as well as its use imnediatel)' preceding nining.

basis of the

is conpatible

('2)

ql_gally narked

lh€r means a

(3)

f t F  t t
O { : i



(s)

(10)

rh
l .  

. . : ).  . . . ;

undments of  water .  Land used for
enef ic ial  uses such as stock ponds,
ect ion, recreat ion, or water supply.
ish and wi ld l i fe h"bi t" t  ds.  Wetlands,
ish and wildlife habitat, and areas managed primrily for

ombined uses- fuiy appropriate co4bination of rand uses where
ne land use is designated as the primary land use and one or

storing water for

irrigation, f ire pro-

',r$ (1  1 )

(d)

re other land uses are designated as secondary land uses.

se of land. An
alternat ive tmini nd us

. Proposals to Temove an entire coal sean
running through the upper part of a rnountain, ridger or hill nust
also meet these criteri". ir. addition to the requirenent of Mc-716.3
of this chapter.

(1) 
[mre 

proposed land use is compatiute with adjacent land use and,
[ - t  . - - r : - - r  i  -

fnere 
applicable, with existing local, state or Federal rand use

policies and' plans- A written statenent of the views of the au-

fthorities. 
f ittr--statutory responsibilities for Land use,policiesii ' 

ltlu 
plans lh.1ll acconpany the ruq,ruri for ipp"i.iii:"tih; perurittee

lshaIl obtain any required approval of local, state or Federal
l _  

I  v r . c r L E  I J I  I - l

ftand 
management agencies, incruding any neclssary zoning or otherl .

lcnanges 
necessarily required for the final land use.

(1) 
fsnecific 

prans have been prepared r+hich show the feasibility of

Ithe 
proposed land use as related to needs, projected. land useI

ftrends, 
and markets and that include a schedule showing how the

proposed use will be developed and achieved within a reasonableI
Itine after mining and be sustained. The regulatory authorityI

fn"y 
require aPPropriate demonstrations to show that the plannedI

r::r:::"r 
are feaslot-",. reasonable, and inregrated with nining

l"to 
reclanation, and that the plans wit I result in successful

.heclanation.

. : 1 .. :r ,

''n:l'
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[5) .rbvision of any necessarr public facil i t ies is assured
s evidenced by letters of comnitment from parties other
han the permitteer BS' appropriate, to provide then in a .

ner compatible with the pernitteers plans.
pecific and feasibre prans for financing attainment and
aintenance of the postnining rand use including retters of
rnrnitment from parties other than the permittee as appro-

riate, if the postmining land use is to be deveroped by
uch part ies.

e plans are designed under the general supenrision of a
egistered'professional engineer, or other appropriate
rofessional, who will ensure that the prans confo:m to

appricable accepted standards for adequate land stability,

Fll"..g.*, and vegetative cover, and aesthetic dtisign appro-
riate for the Dostni;' inthe postmining dse of 

'th
t he  s i t e - ' - -e  s i te .

iif neither present actual or.'
robable hazard to pubric health or safety nor wirl they.....
ose any actual or probable threat of tater flog dininution
r pol lut ion.

e use of uses'*i i i
t ion.

ecessary 
"ppiov.i 

of-meaflres to prevent or nitigate idverse
ffects on fish and wilaiire has been obtained fron thd
egulatory authority and 

"pproptiate 
state and Federal fish

wilalife uranagenent agencies.
roposals to change prenining land uses of range, fish and
ildlife habitat, forest rand, haylandr or pasture to a
stnining cropland use, where the croprand would require
ntinuous naintenance r.r"i as seedingrplowing, curtiv"tior,,

erti l izationr or other sirnilar practices to be practicable
r to comply rvith applicable Federal, State and locar laws

lshall be reviewbd by the regulatory authority to assure that--
(i) pere is a fi::rr written corunitnent by the permittee or

pr ttte landowner .or land nanager to provide sufficientL___
Fton 

managenent after release of applicable perfornance

fonds 
to assure that the proposed postmining croprand

lrs e remains practical and reasonabl e;

c4)

ts)

L7)
i i . .

(8)

ce)

..,.i+

:

t6)
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(10) 
fhe 

regulatory authority has provided by public rotice not

lless 
than 30 days no! more than 60 days for interested

lcitizens 
and local, State anil Federal agencies to review

land comnent on the proposeil land use.

\ Mc-71s.14 Backfitling and g?ading

In order to achieve the appropriate original contour, the pendttee shall,
excePt as provided in this section, transport, backfill, conpact (where ail_
visable to ensure stability or to prevent leaching of toxic nateiials), ancl
grdde all spoil Dateriar to erininate alr highwar ls, spoil p es, and depressions.
cut-and-fill te*aces nay be used. only in those situations 

"rpr"rrty 
i.entifieil

in this section' the postnining gr'aded siopis nrri .pp-*rr"t" *r" it*irriog 
:'

natural slopes in the area as define<l in paragraph (a). .
(a) Slope ne?sulenents

(1) To detenrine the. natural_ slopes_of _the alea before nining
sufficien "' i -: -.

"*;;;.:,::,Ha:.':#;::T"'#il*Tf:"ilff
iu accordance:with. site conalitions, nust.be accuratel,
neasured and recorded. .Each 

ueasuienenl ltrair .on"irt oi 
.

an angle of inclination along the ptevailing slope extenaling
100 linear feet above anrl below or beyond the coal outcrop

. or the area to be disturbed; or, where this is inpract ical, at
locations specified by the regrlatoqf authority. l{here the
area has been previously nined, the neasurenents shall extenil
at least 100 feet beyond the liuits of nining disturbances as
detemined by the regulatory authority to be representative
of the prenining configuration of the lanil. Slope neasurements
shall take into accormt natulal variations in slope so as to

..provide accurate representatiod of the range of natural slopes
and shall reflect geono:phic differences of the area to be
disturbed. Slope neasurenents Eay be nade fron topigraphic

lThere is sufficient water availabre and connitted toI
paintain crop production; and

fropsoil quality and depth are shown to be sufficientI
Fo suPPort the proPosed use.

t  an.
?::

!-r1:r

. l r '

: j7 4
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maPs showing contour l ines, having sufficient detail and
accuracy consistent r+ith the submitted mining and reclamation
pIan.

(2) After the disturbed area has been graded, the .final graded
slopes shall be measured at the beginning and end of lines
established on the prevail ing slopes at locations Tepre-
sentative of premining slope conditions and approved by the
regulatory authority. These measurements nust not be made
so as to allow unacceptable steep slopes to be constructed.

(b) Fina1 graded slopes

(1) The final graded slopes shall not exceed either the approxi-
rnate prenining Slopes as deterrnined according to paragraph
(a) (1) and apProved by the regulatory authority or any
lesser slope specif ied by the regulatory.authority based
on consideration of soil, i l inate, 

'or'other 'characteristics ' '

a-
t .

of the surrounding rr*;. 
' 

postmining finar graded sropbi need
not be uniform. The requirernents of this paragraph nay be
modified by the regulatory authority where the urining is-re-
affecting Previously nined lands that .have not been restored
to the standards og tr,ii rt"iion and sufficient spoil is not
available to returt io'the ilope-deternined r..oraing to'
paragraph (a) (1) . where such noaiiications 

t""" 
approved,

the pemrittee shari, as 
'a 

ninin,nr' b" req,rired't;; 
t

(i) Retain all overburden and spoil on the solid portion
of existing or new benches; and

")::.-;

l.:i:rr. :

;* 1''r

. 
-'i

{j1:

(ii) Backfill and grade to the nost noderate
to elininate the highwarr nhich does not
angle.of repose oi such lesser slopes as
to assure stabil i ty.

slope possible

exceed the

is necessar)r 
,)

(2) 0n approvar by the regulatory authority and in order to
conserve soil moisture, ensure stability, and control
erosion on final graded slopes, cut-and-fill terraces r1ay

.. be allowed if the terraces are compatible 
'with 

the posi-
nining land use approved under MC-715.13, and are appropriate
substitutes for construction of lower grades on thi re-

' clained lands. The terraces shall neet the following
requirenents r .

-17 -
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(i) The width of the individual terrace bench shall
not exceed 20 feet wrress specif icarly approved
by the regulatory authority as necessary for
stabil i ty, erosion controrr or roads included in
the approved postnining land use plan.

(i i) The vertical distance between terraces shall be
as specified by the regulatory authority to pre_
vent excessive erosion and to provide long-tern
stabi l i ty.

(iii) The slope of the terrace outsrope shalr not
exceed lv:2h (50 percent). Outslopes which
exceed lv:2h (S0 percent) nay be approved if
they have a rrinimun static safety factor of more
than 1-5 and provide adequate contror over erosion
and closely resemble the surface configuration bf

ih" land prior to 'ining. rn no case nay highwalls : -

be l eft as part of terraces . . -. "

(iv) Culverts and underground rock drains shall be used - -
on the terrace only when approved by the regulatory
authority.

,rq) All operators on steep slopes of'20 degrees or more or on -... -:.

such lesser slopes as the regulatory authority difines"as
a steeP slope shall neet the provisions of MC-Zlb.z of
this chapter.

(c) Motmtaintop removll. The requirements of this paragraph and
of MC-716'5 shall apply to surface mining operations which

, renove entire coal seams in the upper part of a rnountain,
' ridge, or hill be rernoving all of the overburden, and where

the requirenents for achieving the approximate orr'ginal con-
tour of this section cannot be rret. Final graded top plateau
slopes on the nined area shall 'be less than lv:Sh so as to
create a level plateau or gently rolling configuration and
the outslopes of the plateau shaIl. not exceed-lv:2h, except -
where engineering data substantiates and the regulatory

r$l
r$:,

t ':l:i

q  . ) .

:'li,t

l,(r
frur.4
FE/
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. authority f inds that a ninimum static safety factor of 1.5

[or higher factors specified by the regulato4r authority)
wil l  be attained. Although the area need not be restored
to approximate original contour, aIl highwalls, spoil pi les,
and depressions except as provided in paragraphs (d) and (e)

of this section shall be elininated. All nountaintop renoval
operations shall in addition meet the provisions of MC-7I6.s
of this chapter. .

(d) Snall depressi,gns. The requirement of this section to

achieve approximate original contour does not prohibit

constnrction of small depressions if they are approved by
the regulatory authority to mininize erosion, conserve soil

noisture or prornote revegetation. These depressions shall

be corupatible with thq approved postnining land use ?nd s\al-l
not be inappropriate substitutes for construction of lower
grades on the reclained lands. Depressions approved under'

this:section shall have a holding capacity of less than- 1
'cubic 

yard'of water orr. if it is necessar)' that they be

larger, shal.! not-_1eltri.ct rronnal access throughout the

area or constitute a hazarld. .Large, pqlTanent_ inpoundnents

shall be governed by paragraph (e) .oi thd r";;ion *d- ty

MC-715 .17 ..  f ' r V - r 4 r t o l l  o

. -  ' : -
(e) Permanent inpoundnents. Pe:nranent inpowrdnents niy Ud retained 

'

in nined and reclaimed areas provided all highwalls are elin-

inated by grading to appropriate contour and the provisions

for postrnining land use MC-715.13) and protection of the

hydrologic balance Mc-zls.1z) are met. No inpoundnents

shall be constructed on top of 
"t"", 

in which excess naterials

are deposited pursuant to MC-715.15 of this part. fmpoundrnents

shall not be used to neet the requirements of paragraph U) of
this sect ion.

(f) Definit ion of thin ald thick,restored overburden. The thin

overburden provisions of paragraph (g) of this section nay

apPly only where the final thickness is less than 0.8 of the
initial thickness. The thick overburden provisions of
paiagraph (h) of this section nay apply only where the final

:-:'t\

r.,1.,

t i

.:T
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th ickness is greater than L.2 of  the in i t ia l  th ickness.
Init ial thickenss is the sum of the overburden thickness
and coal thickness. Final thickness is the product of the
factor to be determined for each urine area. The provisions
of paragraph (g) and (h) apply only when operations cannot be
carried out to comply with the requirements of paragraph (a)
of this section to achieve the approximate original contour.

\ (g) Thin overburden. In surface coal mining operations carried
out continuously in the same limited pit area for more than
1 ye?r from the day coal-removal operations begin and where
the volune of all availabre spoil and suitable waste materials
is demonstrated to be insufficient to achieve approxinate
ongrnal contour, surface coal mining operations shall be
conducted to meet, 3t a rninimunr-the following standards:
(1) Transport, backfir l, and grade,-using arr availabre-

spoil and suitable waste naterials frour the entire 
' .;

nine area, to attain the lowest practicable stable ': .'
grade, which may not exceed the angle of repose, and to - -

:,tout4.u 
adequate aral.la8e and long-term stability of

the fegradgd afgas. "- : ' . -  ' -  . '  t  - .  . - " ' .  - .  '  ' - : . -  - -"- : ,  -=_-. . . : - . : . :  - . . ,

. 1(3) Eliminate highwalls by grading'or backfilling to.stable - t. j .-'- -

. 
slopes ttot exceeding lv:2li 

-(S0 
perieiit)l-o" suCh iejser

slopes as the reguratory authority rnay specify td. reituce--. :-:,-'-
erosion, maintain the hydrologic balance, or allow the
approved postnining land use.

(3) Transport, backfirl, grade, and revegetate to. achieve
an ecologically sorxrd land use corpatible with the pre-
vailing land use in unnined areas surrounding the permit
area. 

'')

(4) Transport, backfill, and grade to ensure the impoundnents
are constructed only where it has been denonstrated to the
regulatory authorityts satisfaction that al1 requirenents
of MC-715.17 have been met and that the inpoundments have
been approved by the regulatory authority as neeting the
requirenents of this part and all other applicable Federal
and State regulations.

5'hisr

jii '::

,:;.

.-ia.:i
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\ 
th) Thick overburden. f n surface coal urining

the .,ro*. o, ,por, is denonstrated to be
cient to achieve the approxinate original
coal nining operations shal1 be conducted
the following standards:

operations where

rnoTe than suffi-

contour surface

tb ueet ."t " 
ninimrn

ixi

(1). Transport, backfill, and grade all spoil and rastes not
required to achieve approximate original contour in the
surface 'ining area to the lor+est practicable -grade. '.

-  
E -

t2) Deposit, backfill, and grade excess spoir and wastes
only within the perrnit area and disnor" of such urateriars'in 

cinformance with this part.
(3) Transport, backfill, "and grdde excess spoil and wastejs- to

naintain the hydrologic barance in accordance with irris
part and to provide long_te:m it"Uifity.'

(4) Transport, backfirr, grader' and 
""uig"tate 

wastes 
.fri;. '' '

excess spoil to achieve an ecbrogically sotmd lanri:irse
' 'comPatible with the prevailing land uses in rmnined. areas

surrounding the permit area.

cs) Elininate all highrarrs and depressions except as stated,
in paragraph (e) oflthis section'ty pacifilt{ wit'i*p*f
and suitabrei w'ast! rnit-erials,.: ;.. . .

\ (i) 
.when

'ri11s.. or gullies deeper than 9 inches forn in areas
that have been regarded and the topsoir replaced but
vegetation has not yet been established the pernittee
shall fill, grader or otte*ise stabilize the rills' 
and gullies and reseed or replant the areas according
to MC-71s.20- The regulatory authority shalr specify
that. r i l ls or gull ies of lesser size be stabil ized if
the rills or gurlies wirr be disnrptive to the approved
postnining rand use or tray result in additionar ero_
s ion and sedimrintatioir .'

other yaste materials; s aterials; and
uslng waste material for f i l l .

1 -
l 3

t.jt

.-- i!

[t

$6e
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r{"i} (.I) Cover AIl exposed coal seams remaining after rnining and

any acid-forming, toxic-fonning, conbustible naterials,

or any other waste materials identified by the regula-
tory authority that are e4posed, usedr' or producecl during
nining shall be covered with a ninimun of 4 feet. of non-

toxic and nonconbustible naterial; or, if necessary,

treated to neutralize toxicit), in order to prevent water
pollution and sustained conbustion, and to nininize adverse

effects on prant growth and land uses. hrhere necessary

to protect against upward nigration of salts, exposure by
plant growthr or to otherwise neet local conditions, the

regulatory authority shall specify thicker amounts of

cover using nontoxic material. Acid-forrning or toxic-
forming material shall not be buried or stored in

.proxinity to a drainage course so as to cause or pose a. th rea to f .wa te 'p i i r i . , t i ono r ' o th l * , i ' ev io1a te the

provisions of MC-ZIS.lZ of this part.

(2) ltabi'lization. Backfilled, naterials shall be sefditively

. placed and conpacted wherever necessary to prevent leaching

of dbxic-fo:ming'u,ateiiais into' rrriiriu' br subsurface
raters in accordance with Mc-zls .Ll and'*rlrevef nl.esslry
to ensure the stability of the backfilled materials. The

nethod of courpacting material and the design specification

shall be approved by the regllatory authority before the

toxic naterials are covered. 
'

C3) Use of,-waste naterials as fill. Before waste materials

frorn a coal preparation or conversion facility or from

other activities conducted outside the pennit area such

as muncipal wastes are used for firl nht'erial, 
'it 

nust

be demonstrated to the regulatory authority by hydro-
geological means and chenical and physicar anaryses that

use of these materials wirl not adversely affect water

quality, water flow, and vegetation; wil1 not present

hazards to public health and safety; and will not cause

instability in the backfilted area r .

. I i r

i.,f'i:.f
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t(k) 
. All f inal grading, preparation of

overburden before replacenent of topsoil, and placement of
topsoil, in accordance with MC-715.16, shall be done along the
contour to nininize subsequent erosion and insbability. ff such
grading, PreParation or placement along the contour would be
hazardous to equiprnent operators then grading, preparation or
pracenent in a direction other than generally parallel to the
contour nay be used,. rn alr cases, grading, preparation, or
placenent shaIl be conducted in a nanner which ninimizes erosion

' and provides a surface for replacenent of topsoil which wiII
nininize slippage.

(  Mc-71s. lsDisposal of_:poil and waste materials in areas other than
the nine workings or excavations.

shall be transported, to and placed in a cqntrolled (engine"rhl
Inanner in disposal areas other than the nine workings or excav- ...
ations only if all the follo*ing conditions, in addition to
the other reguirenents of 

'this 
part, lre' roed i' 

' : '

?, Cl1 Ttre disposal areas shatt be- willriii t19 p";i. 
"""", 

*a 
-': ' :

they nust be approved by the regulatory autt o"ity-as"suit;i; 
'

for constnrction of fills in accordance with the requirements
of this paragraph.

e (2) 'Tfie 
disposal areas phall be located on the most moderate

sloping and naturally stable areas available as approved
by the regulatory authority. l{here possible, fill naterials
suitable for disposal shall be placed upon or above a
natural temace, benchr oT berm if such placernent provides
additional stability .and prevents nass novenent.

I (3) The fill shall be designed using recognized professional
standards, certifi*.9 by a registered professional .engineer,

., and approved by the regulatory authority.
f (4 ) I{here the s l ope in the disposal area exceeds lv:2 . 8h (s6

percent), or such lesser srope designated by the regula-
tory authrotiy based on local conditions, neasures such
as kep;ay cuts (excavations to stable bedrock) or rock
toe buttresses shall be constnrcted to stabilize the fill.

.$t

uii;r

I ley or head-of-hollow fi l l i .
Spoil not required to achieve the approxirnate originil contour

f,s?



t 
cs) The disposal area does not contain springs, natural

water couTses, or wet weather seeps unless rateral
drains are constructed from the wet areas to the under_
drains in such a manner that infiltration of the water
into the spoi l  p i le 'wi l l  be prevented.

\(6) Alr organic naterial shall be removed from the disposal
area and the topsoil must be removed and segregated
pursuant to I ' lC-715.16 before the uraterial is placed in
disposal area. However, if appro.led by the regulatory
authoritrr' organic naterial nay be used. as mulch or na),
be included in the topsoi l .

\ 
tz) The spoil shall be transported and placed in a controlled

manner, concurrently courpacted as necessary to ensure
nass- stabirilr and prevent nass rnovement, covered, and
graded to allorrl surface and subsurface drainage to be ..

compatible with the natural surroundingsr. and to.€nsure' 
long-tern stability. fire final configuration or t-ne. fill

' must be suitable for postnining land uses.approved in
accordance wi.th I'tc:7ls r rs. - -Terraces shar.l not be con- .
stnrcted unless approved by the reguratory authority.

(8) rf arry portion of the fill internrpts, obstnrcts, oi.
encroaches up_on any natural drainage- channel, the entire
fill is classified as a valley or head-or-hollow fiII and
uust be designed and constmcted in accordance with the
requirements of paragraph (bl of this section.

t9) The firl shall be inspected for stabiliry by a registered
englneer or other qualified professional specialist duping
critical constnrction periods to assure rernoval of all
organic naterial and topsoil, placement of r:nder-drainage
systens, and ProPer constnrction of terraces according to
to the approved plan. fire registered engineer or other
qualif ied professional specialist shall provide a certi-
fied report after each inspection that the fill has been
constnrcted 

.as specified in the design approved by the
regulatory authority.

/1\
t ' :  !

,\$
r;:a

:ir:"
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! i ; :
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Disposal of  spoi l  in val ley or head=of-hol low f i l ls .  I laste
material must not be disposed of in valley or head-of-hollow

fil ls. spoil to be disposed of in natural valleys nust be
placed in accordance with the folrowing reguireuents:
(,1) The disposal areas shall be within the penrnit area, and

they must be approved by the reguratory authority as

suitable for constnrction of fills in accordance rith

the requirements of paragraph [b).
(2) The disposal site shalr be near the ridge top of a

valley selected to increase the stabil i ty of the fi l l

and to reduce the drainage area above the fil l . lrhere

Possible, spoil shall be placed above a natural terrace

bench, or be:rn if such placement provides aclditional

stability and prevents mass movenent.

t3) The fill shall be designed using recognized professional

standards, certified by a registered professional-..en-

gineer and approved by the regulatory authority. - _
t4) AII organic naterial shal.l be renoved fron the dispoial

area and the topsoil rnust be renoved and segregated,

Pursuant to lrtC-715.16"of this part before the iaterial

is.praced in the disposal area. However, if approved

by the regrrlatory authority, organic uaterial nay be
' used as nulch or uray be included in the topsoil.

C5) ffirere the slope in the'disposal area exceeds lv:z8h
(36 percent) r or such lesser slope designated by the

regulatory authoiity based, on'loca1 conditions, measurei

such as.keyr*ay cuts fexcavations to stable bedrock) or

rock toe buttresses shall be constnrcted to stabilize the

f i l 1 . .

C6) A systen of underdrains const:nrcted of durable rock

shall be installed along the natural drainage system,

shall extend frorn the toe to dhe head of the firr and

contain lateral drains to each area of potential drainage

or seePage. rn constructing the underdrains, no more

than l0 percent, of the rock nay be less than lz inches in

tb)

i :  t : '
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size and no single rock nay be larger than ?5 percent
of the Hidth of the drain. No rock shall be used in
underdrains if i t  tends to easily disintegrate and
thereby clog the drain or if it is acid-foming or
toxic-forming. The ninimrnn size of the rnain underdrain
sha l l  be :

1r- -

Total anount of
fi.LL materia,L

fuednninant

tape oi fili
nateri.al.

Itini.m^srt size of

drain in feet

width Eeight

Leqs
Ud" .

Do.
I"to4e
yt.

Do.

thut L million

than 7 nrtLlion

Sol.d.stol l€. . . . .

ShaLe
Sartd,stone.. . . .

ShaLe

1,0

76
76

1.6

I
I

t.+r

(7) Spoil shall be tnansported and placed in a controlled
manner and concurrently conpacted as specified' by the
regulatory authority in lifts that are less than 4 feet
thick in order to achieve the densities designed to
ensure mass stability, to prevent nass novement, to
avoid contanination of the rock underdrain and to pre-
vent fornation of voids. fire finar configuiation of
the fill must be suitable for postrnining land Tses ap-
proved in accordance with MC-715.1g.

(8) Terraces shalr be constructed to stabilizerthe face of
the fill. The outslope of each terrace shall not exceed
50 feet in length and the width of the terrace shall not' 
be less than ZO feet

(9) The tops of the firl and each terrace shall be graded no
steeper than lv:20h (5 percent) and shalt be constnrcted
to drain surface water to the sides of the fif I r+here
stabil ized surface channels shall be established off the
fill to carry drainage awa), fron the fill. Drainage shall
not be directed over the outsl.ope of the fill unless
approved by the regulatory auttrority. 3 S 4

j r
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(10) All surface drainage from the undisturbed area above the firl
shall be diverted away fron the fill by approved stnrctures
leading into water courses.

(11) The outsloPe of the fi l l  shall not exceed 1v:2h (50 percent).
The regulatory authority nay.require a fratter srope.

(12) The fi l l  sha1l be inspected for stabil i ty by a registered
' engineer or other qualified professional specialist during

critical construction periods and at least quarterly through-
out construction to assure renoval of all organic naterial
and topsoil, placenent of underdrainage systens, and proper
construction of terraces according to the approved plan.
The registered engineer or other qualif ied professional
specialist shall provide a certified report after each
inspection that the fill has been constructed is specified

.' in the design approved by -the regulatory authority. ..-,.--- . .: ,:
(13) Head-of-ho11or* and valley fills. which .are .constnrcted .in

conjr:nction nith permanent diversions and which totarlL' 
'-

divert the wat"tunua runoff that r*ould have *on"il the 
-

head-of-ho1low or valley fill rnay be allowed for waste
materials as'deterrnined - by. the, regulatory=.authority.

1 i

tvtc-715. 16 Topsoil handlingMC-715. :

To prevent topsoil fron being coniatinitea'ty spoil oi'raste 'natlrials :' '.-. '

the Per'ittee shalr remove the topsoil as a sqparate operation fron areas to
be disturbed' Topsoil shati be imeatiatery redistribute' according to the
requirenents of paragraph (bJ_ of this section on arqrs graded to the approved
postnining configuration. Ihe topsoil shall be segregateat, stockpiled-, and
Protected frou wind and water erosion and fron contauinanis $hich ressen its
capability to support vegetation if sufficient graded areas are aot ir,,.eiliaterJ.
available for redistribution.

. 
(a) Topsoil rernoval.. All topsoil to be salvaged shall be reuoveil before

any drirling for blasting, nining, or other surface disturbance.
cl) Arr topsoir shall be renoveit unless use of arternative Dateriars

is approved by the regulatory authority in accordance with
subpaiagraph (4). l{here the removal of topsoil results in
erosion that may cause air or water pollution, the regulatory
authority shall linit the size of the area fron which topsoil

rr,ii;r

r*
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may be removed at any one tine and specify nethods'of treatnent
to control erosion of exposed overburden.

(2) All of the A horizon of the topsoil as identif ied by soil
surveys shall be renoved according to paragraph .(a) and
then replaced on disturbed areas as the surface soil layers.
l{here the A horizon is less than 6 inches, a 6-inch rayer
that includes the A horizon and the rurconsolidated naterial
irnnediately below. the A horizon (or ilr unconsolidtated
material if the total a.vailable is .less than 6 inches) shall
be renoved and the nixture segregated and replaced as the
surface soil layer.

(3) hlhere necessary to obtain soil productivity consistent with
postmining land trur'the regulatory authority nay reguire that
the B horizon or portions of the C horizon or:other underlying
Ia'yers denonstrated -to have conpatable quality for root develop-
nent be .segregated and replaced as subsoil.
selected overburden naterials nay be used instead of, oiybe r(4)

asa

-  . : t i
i-ir.1

supplenent to, topsoil where the resulting soil rneditrn is-
equar to or nore suitabre for vegetatiorr, and if .all the
following requir.ements qrq.net.is ,:.-"i:.:.,. :: ....-:, i .  ::- -J. .r,. 

- i .

ti . ' (i) fire pemiltqe d,emonstrates that the selected overburden-
naterials or an overburden-topsoil .nixture is .nore :
suitatle for restoring. l*d capability anit productivity
by the results of chenical and physical analyses. These
analyses sharr include dete:minations.of pH; percent
organic rnaterial, nitrogen, phosphorus, potassirm,
texture class, and water-holding capacity, and suclr
other analyses as required by the reguiatory authority.
The regulatopy authority also rnay require that results of
field-site trials or grdenhouse tests be used, to denon-
strate the feasibiriiy of using such overburden naterials.

(ii) The cheurical and physical analyses and the results of
field-site trials and greenhouse tests are accoupanied by
a.certification fron a qualified soil scientist or agrononist.

(iii) The alternative rnaterial is renoved, segregated, _and replaced
in confomance with this section.

'Li
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tl) After final grading and before the topsoil is replaced,
regraded I 'and shall be scarif ied or othen+ise treated to
elinated slippage surfaces and to promote root penetration.

(2) Topsoil sharr be redisti ibuted in a nanner that:
(i) Achieves an approximate rrniform tlr-ickness consistent

with the postririning land uses ,
Cii) .Prevents excess compaction of the spoil and topsoil;

and

(iii) Protects the topsoil fron wind and water erosion before
i t  i i 'seeded and planted.

(c) Topsoil storage- rf the permit alrows storage of topsoir, the
stockpiled topsoil shall be placed on a siable area within the
permit area where it will. not be disturbed or be exposed to
excessivg wl!-er, 'wind *r?:i9lf. gr, contaninants which lessen. it:.-.,. -. .:..:
capabilitv i"' r,rppott vegeia;i;;i;f;;;'it- can ur; teaistribritil ' ;" 

- .
terrain graded to finar contour. stockpiles shall be selectively
placed and protected fron wind and water erosion, unnecessary
compaction' and contamination by undesirable naterials either
t  

'  - "  ' '  ;  
-  -  

-  
: -  

' -Dy a veget'ative cover as define'd- in I'IC-itl.iOt k).or Uy-other- ' -'.

inbthods denonstritea to'provide equal proiectibn'!.rt1'as srioi,r 
:-'-i-,1='

F  
' a "  . ;

fences, chernical biriaers, aira nulching.' 
'Ur,l"rr 

api"i""a bf ;h; 
't'=--

regulatory authority, stockpileil topsoil _shall 
-not 

te-iooVel uiltii
required for redistribution on a disturbed area.

Cd) Nutrients and soil anend{rents. Nutrients and soil anendments in
the amounts and analyses as deternined by soil tests shall be

. aPplied' to the surface soil layer so that it will support the
postfrining requirenents of MC-7ls.ls and the revegeta.tion require-
nents of  MC-71S.20.

UC-ZIS. t?  Pt " t " .q

The permittee shatl plan and conduct coal nining and reclarnation- operations
to ninimize disturbance to the prevailirig hydrologic balance in order to
prevent long-tern aduets" changes in the hydrologic balance that could resurt
from surface coal nining and reclamation operations, both on- and off-site;
changes in water quality and quantity, in the depth to ground water, and in
the location of surface r''ater drainage channels shall be nininized such that

ti1i.

s61



. : ' !

the postnining land use of. the disturbed land is not adversely affected and
aPPlicable Federal and State statutes and regulations are not. violated. The
permittee shall conduct operations so'as to ninimize water porrution and

.shall, where necessaryr'use treatment methods to control wlter pollution.
The pernittee shall emphasize surface coal rnining and reclanation practices
that will Prevent or ninimize water po11uti6n and changes in flows in
preference to the use of water treatnent facil i t ies. Practices to control and
ninimize pollution include, but are not l inited to, stabil izing disturbed
areas through grading, diverting runoff, achieving quick growing stands of
tenporary vegetation, lining drainage channels with rock or vegetation,
mulching, sealing acid-forming and toxic-forming materials, and selectivery
placing rvaste naterials in backfi l l  areas. ff pollution can be controlled
only by treatment, the p"t*iia". shal1 operate 

"r,a 
r"intain tt* ,rec"rr"r,

rrater-treatment facilities for as Long as treatnent is_ required.

MC-715.17 (a) l{ater quality- standards and 'eff luent l ini tat ions.i  r i  r-
.

A11 surface drainage'fron the disturbeil area, incruding aisirr"uea.'ii 
"asthat have been graded, seeded, or planted, .shall be passed through a sedi_ _.

nentation ponil or a series of seitinentation ponils before leaving the perrit
area. Seiliuentation po"dr -.:tgll. !f relajlea- ]._tit lr"i.rye, f":l il -r' iar*- '.i. ._ ._ ..
turbed area,has nret the water quality requiiinentJ'bf this"s;dion and the
revegetation requirenents ir uc-zrs.zo have-been net. rhe regulat6ry iiuthoritr:.
Day grant exe'rptions fron this requirenent only when the disturbed id"iio.ge
area within the total disturbed area is srnal l anit iif the pernittee shors that
sedfunentation ponds are not necessary to neet the effluent linitations of
this paragraph and to naintain t{ater quarity in dowastrean receiving naters.
For purpose of this section onty, disturbeil area shall not include those
areas in which onry diversion ditches, sedinentation ponits, or roarls are in-
stalled in accordance with this section anil the upstreatr area i! not other-
rise disturbeil by the pernittee. sediuentation poncrs requireit by this
paragraph sha1l be constructed in accorclance with paiagraph (e) of this section
in appropriate locations prior to ariy nining in.the affected drainage area in
order to control sedirnentation or otherwis'e treat water in aicordan'ce with this
paragraph- Discharges fron areas disturbed by surface coa! nining and recla:
rnation operations nust r'eet all appricabte Federal and state laws and regurations
and at. a ninimun the following numerical effluent liraitations:

. . . - ' l

i:, i
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Effluent Limitq,tions, in tti.Llignants per Lf.ter, ng/L, ercept for pH

ifi.
h . ' - : ' -  .' ' j: j i, ' o

C:i:

Effluent
characteri.stiea

Mazi.rrutn
aLLouabLel

Average of
. daily t)alues

for 30
consecttti,ue

. discharge

fnon ,  t o taL . . . . .  . . .
Manganese, lotal...
Total suspend.ed
sol'tds?. 

'

PE3

7.0
4 .0

70 .0

Wi.thin the

3 .5
2 .0

25.0

"snge 
6.5 to

9 .0 .

1 Based. on representative sanphing..
Zfn UtA,h, tofuL susperd.ed, soli.Cs Linitations uiLL be d,etennined. on a
ease-by-ease ps,si.s., but -they ryst rnt be greater t\lsl. 45 ng/L hwsi;nt^srl
allowable) aid .2 _ ^g/L hueiage 'if 

daily iati,e for 30 
'eols"eentive

diselurge dovs) based on a represenfo,tiue 
"*rpilng. 

.: .

Sflhere th,e anplieati.on of n-eut;ralizatinn and. se&inmtation tteahnent
teehnoLoW Tesults i.n inahi.Lit! to comptly wtth thd nwlganese Li;Tri--
tations set forth, the negulatory attlwfr,ty Mg att^ott ihe pn Lewl
in-the di.seltange fu.:esceed to aimall edint the rpper:L#* of g.0'
i.n order !fu, t!e.ygWart"."? 

,L!$tatnoys *il.L _be aeh\,ened,...-
t i

(1) Any overflot{ or other discharge or. surface water from the disturbed
area within the permit area demonstrdted by the permittee to
result fron a precipitation event larger'than a l0-year, 24-hour
frequency event will not be subject to the effient lirnitations of
paragraph (a).

C2) The pernittee shall install, operate, and naintain adeguate facilities
to treat any water discharged from the disturberl area that violates

'aPPlicable 
Federal or State laws.Or regulations or the linitations

of paragraph (a). If the pH of waters to be discharged fron the
disturbed area is normally less.than 6.0, an autonatic l ine feeder
or other neutralization process approved by the regulatory authority
shall be installed, operated, and rnaintained. ff the regulatory
authority finds (1) that snall and infrequent treatment requirements
to meet aPPlicable standards do not necessitate use of an automatic

. i i '

,, .f.
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neutralization Process, and (2) that the nine normally produces
less that 500 tons of coal per d^y, then the regulatory authority
ma)' aPProve the use of a nanual systen if the pe:mittee ensures con-
sistent and tirnely treatnent.

Cb) . (1) The perrnittee shall subnit for
approval by the regulatory authority a surface water nonitoring
program which neets the folrowing requirements:

' Ci) Provides adequate rronitoring of all discharge from the dis-
turbed aTea.

Cii) Provid.es adequate data to describe the l ikely daily and'  
a r

seasonal variation in discharges fron the disturbed area in
terms of water f low, pH, total iron, total manganese, and
total suspended solids and,-if requested by the regulatory
authority, any other parameter characteristic of 

'thJ 
discharge."

Ciii) Provides nonitoring at appropriate frequencies to deasure
normal and abnormal variadions 'in 

concentrations. t '.-.' ' - ' ;

Civ) Provides an analytical quarity.confrol systen inciudingt "-a

standard rnethods of analysis 'such as those, specified in
40 cFR 136.

(v) Provides a regular report of alr neasurements to the :

regulatory authority within 6otdays of sanpte cotie'Eii6n: 
'::'' -- '-: :..'

t i  
-  ' -' unless violations of pemit conditions occur in which case ih; 

':' '--'

' regulatory authority shall be notified iwnediately'after 
'1-

receipt of analytical results Uy itre p"riitt"". If th;'dist'*'
charge is subject to regulation by 1 Federal or State pe:mit
issued in compliance with the Federal Water pollution Control
Act Anendnent of LgTz (sg u.s.c.sec.lzst-137g), a.copy of the
completed reporting forn supplied to meet the permit require-
ments naybe submitted to the regtrlatory authority to satisfy

. the reporting requirements ir irre dati'neet"the siidiinf
frequency and other requirements of this paragraph.

t2) After disturbed areas have been regraded and stabilized in
accordance r+ith this part, the permittee shall monitor suiface
water flow and quality. Data from this ronitirirrg shall be
used to demonstrate that the quality and quantity of nrnoff
without treatment will be consistent with the requirement of
this section to ninimize disturbance to the prevailing
hydrologic balance and with- the requirenents of this part to

, ,  t

j i
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attain the approved postmining rand use. These data shalr
provide a basis for approval by the regulatory authority for
removal of water quality or flow control systens and for
deternining when the requirenents of this section are rnet. The'
regulatory authority shall detennine the nature of data ,
frequency of collection, and reporting requirenentso .
Equipment, structures, and other neasures neiessar), to
accurately neasure and sample the quality and quantity of
surface water discharges fron the disturbed area of the
pernit area shall be properry instalred, naintained" and
operated ira shall be removed r+hen no longer required.

Cc) o_w away from disturbed areas.
In order to minimize erosion and to prevent or renove water from
contacting toxic-producing deposits, overland flow fron undisturbed
areas, DaI, if required or approved by the regulatory authority, -:'
be diverted away fron disturbed areas by neans of tenporary or",'-'
pernanent diversion structures. The following reguirenents'.sha1l
be net :  -

Cl) Terrporary diversion structures shall be constmcted to safely

Pass thepeak runo f f f ro r rap r .ec ip i t d t i oneven t .w i tha lone .

t1 .. year recurrence inte::rral, or a Larger event as'specified by ":'-.

the regulatory authority. Ttre design criteria. nust i.ssure .

adequate protection of the envirorunent and public. during 'the '-:'

existance of the temporary diversion structure.
(2) Pernanent diversion structures are tiose renaining after mining

and reclamation and approved for retention by the regulatory
authority and other appropriate State and Federal agencies. To
plotect fills and property and to avoid danger to public
health and safety, pemanent diversion stnrctures shall .be ---

constructed to safely pass the peak nrnoff fron a precipitation
event with a 100-year recurrence interval, or a 1arger event
as specified by the teguratory authority. ' Pennneut diversion

. structures shall be constructed with gentfy sloping banks that
are stabil ized by vegetation. Asphalt, concrete, or other
similar l inings shatl not be used rmless specif ically required
to prevent seepage or to provide stability and are approved
by the regulato'ry authority.

:ii

(3)

.A
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(m Ca) niu*trions shall be designed, constnrcted, and naintained

in a nanner to prevent additional contributions of suspended

solids to streamflow or to nrnoff outside the permit area to

the extent possible, using the best technolbgy currently

available. fn no event shall such contributions be in excess

of requirernents set by applicable state or Federal law.

Appropriate sedinent control measures for these diversions shall

include, but not be l irnited to, naintenances of appropriate

gradients, channel l ining, revegetation, roughness structures,

and detention basins.

(d) Stream f low aiv lrs ions.

(1) Flow from perennial and intermittent streans within the perurit

area may be diverted only when the diversions are approved

by the regulatory authority and they are in compliance with local,

State, and Federal statutes and regulations: Ilheq streanflow

is allowed to be diverted, the new stream channel .shalI .P.: . ..,.
designed and constructed to meet the following requirenbnts.

(i) The average stream gradient shali U* rnaintained and'

the channel designed, constructed, and naintained to

remain stable and to preve_n! additio44l --gontrflglio{rs ot.-- .,,.-
suspended solids to streanflow, or to nrnoff .outside the -. '

pe:nrit area to the extent possibler.using the. best. .

technology currently available. fn no event shall such

contributions be in excess of requirenents set by

applicable State or Federal law..' Erosion control

st:ructures such as channel lining stmctures, retention

bas ins ,andar t i f i c ia1channe1roughnessstnrc tures

shall be used only when approveit by the regulatory

agency for ternporary diversions where necessary or for.

permanent .diversions where necessar)' or for peruranent

diversions where they are stable and will require only

infrequent maintenance.

tii) Channel, bank, and flood-plain configurations shalf Ue

adequate to safely pass the peak nrnoff, of a precipitation

event with a l0-year recurrence interval for teurporary

diversions and a 100-year recurrence intenral for permanent

diversions, or larger events as specified by the rr tF ir
r .egulatory author i ty.  oDl l

l ' ;



Fish. and wildlife habitat and water and vegetation

of signif icant value for wildlife shall be protected

in consurtation with appropriate state and Federal

fish and wildlife management agencies.'.
(2) All temporary diversion structures shall be renoved and the

affected land regraded and revegetated consistent with the
requirenents of MC-715.14 and ltC-7ll.2A. At the tine such
diversions are rernoved, the permittee shall ensure that
downstrean water treatment facilities previously protected

by the diversion are modified or renoved to prevent over-
topping oi failure of the facil i t i":.

C5) Buffer zone. No land within 100 feet of an intersrittent or

Perennial stream shall be disturbed by surface coal nining
' and reclamation operations unless !h" regulatory authority

spcifically authorizes surface cilal nining and reclaniation

operations through such a siream. The irea not to be dii-

turbed shaIl be designated a buffer zone and narked as .'.

speci f ied in MC-715.12.

Ce) Sedinent !:ontrol rreaqurss. Appropriate sedinent control neasures
shall be desigried, constructed, and naintained'to pievent additional--:- -...

rcontributions of sediment to streanfio*'or to nrnoff outi ide the'-:

cii i)

i ,  . : '

!:* perurit area to the extent

currently available.

'  
. tpossiblei 

'using 
the'best technology-" 

'  " :- "

L: , , . .1

(1) Sediment control measures include practices carried out within

and adjacent to the disturbed area.. The scale of dor,rnstr'earn

practices shall reflect the degxee to which successfiul techniques

are applied at the sources of the sedinent. Sedinent control

measures consist of the utilization of prbper nining, recla- 
-:

mation nethods, and sediment control practices (singly or
in combination) including but not limited to:

(i) Disturbing the smallest practicable area at any. one tine

during the nining operation through progressive backfilling,

grading and timely revegetation;
(i i) Consistent r+ith the requirements of l ' [-715.14 and MC-7IS.ls

shaping the backfill material to promote a reduction of
the rate and volume of nrnoff;

";.:,
i.cr
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( i i i )  Retent ion of  sediment within the pi t  and disturbed area;
(iv) Diversion of overrand and channelized flor+ fron undisturbed

areas around or in protected crossings through the disturbed
area;

(v) uti l ization of straw dikes, riprap, check dans, nurches,
vegetative sedinent f i l ters, dugout ponds, and other
Ineasures that reduce overland flow vel0city, reduce
runoff volume or entrap sediment;

(v i )  Sedimentat ion ponds.
(2) sedinentation ponds may be r:sed individually or in series,

should be located' as near as possible to the disturbed area
and where possible out of major strearn courses, and sharl
(either individually or in series) rneet.the following criteria:
(i) sedinentation ponds must provide z4-hour theoietical -detention

tirre for the inflow or r'noff entering the ponds frorn a
l0-year, Z4-hour precipitation event. .. Runoff diverted, in , . .
accordance with pa.ragraphs (c) and (d) of this sectionr'"*"y
fron the disturbed drainage areas need not be considered. in
sedinentation pond design. rn dete::nining tlre nnoff volurne
the characteristics of the, urine site, reclanation procedr,{€s1.--
and on-site sediment contrlt pt..tices shall be considered.
upon approvar of the regulatorlr, authority theoreticat deten-
tion tine nay be reduced to not ress than r0-hours, as
denonstrated by the pe:mitteer- uq""l io the iorpror"r*;- i,,
sedimentation renoval efficiency as a result of pond design
including but not, rinited to configuration, inflow-outflow
facilities and their relative rocation, baffres to decrease
inflow velocity *nit short circuitirg, a surface area
sufficient to achieve the sediment trap efficiency neciiss.ry
to rneet effluent 'riuritations 

cMc-zrs .rT) (a) , and sediment
control neasures provided in MC_ 7lS.l7 (e) (l) .

(iii) The regulatory authority rnay approve a detention tine
less than the rime required by paragraph (e) (Z) (i)
or (i i) of this section, when the pe:mittee has denon-' strated that the size distribution or the.specif ic gravity
of the suspended matter or the utitization of chenical
treatnent or frocculation are such that the effluent

.C
. . . :

:d$
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l irnitations can be met. The detention ti:ne sharr be

st ipu la ted.

ts) fui' additional sedirnent storage volune must be provided equal to
0-2 acre-feet for each acTe of disturbed area within the upstream

drainage area. Upon approval of the regulatory authority, the

. sedirnent storage volurne may be reduced in an arnount, as demonstrated
by the permittee, equal to the sediment renoved by other appropriate
sediment control lReasures such as those identified in paragraph

[e) (1) of this section, or by lesser sediment yields as evidenced
by empirical data for runoff characteristics.

C4) Ponds may be of 
'the 

permanent pool or self-dewatering type . 
'

Dewatering tyPe ponds shall use siphon or other dewatering
nethods aPproved by the regulatory authority to prevent discharges

of pollutants within the design flow.

C5) Spillway systems shall be properly located to uraxirnize the distances
fron the point of inflor* into the pond to uraxinize detention times.
Spillway systens shall be provided to safely discharge the peak run-
off fron a precipitation event with a 2S-year recurrence intenral., .
or larger event as specified by the regulat6ry auihority.

C6) 
- Sediment shall be renoved frorn'sedinentation ponds so as to

ass.uri naxirnun sedinent rernoval efficiency and attairunent and
rnaintenance of effluent limitations. Sedinent renoval shall be
done in a nanner that mininizes adverse effects on surface

waters due to its cherrical and ptrysical characleristics, on
infiltration, on vegetation, and on surface 

"rrd 
ground water

quality. Sediurent that has been removed fron sedinentation ponds

. and that meets the requirements for topsoil rray be redistributed
over graded areas in accordance with Mc-71s.16.

U) If a sedinentation pond hJs an enbankment that is nore than Z0 feet

in height, as rneasured, fron the upstrean toe of the enbankment

to the crest of the energency spillway, or has a storage volume of
20 acre feet or nore, the following additional requirenents shall

be met :

l ' :

[:'it
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(i) An apProPriate conbination of principal and energency spil l-
wa)'s shall be provided to safely discharge the nrnoff re-
sulting frorn a 100-year, 6-hour precipitation event r or
larger event as specified by the regulatory authority.

(ii) Ponds shall be designed and constrrrcted with an acceptable
static safety factor of at reast l.s of naxinrn design frood
elevation of the pool to ensure enbankment slope stability.

(iii) The ninirnr:n top width of the enbanknent shall not . be I ess than
the quotient of H+35/s where H is the height of the embankment
as rneasured fron the upstrean toe of the top of the ernbankrnent.

(iv) Ponds shall have appropriate barriers to control seepage
along conduits tirat extend through the embanknent.

(8) All pottdt shall be designed and inspected under the supervision of,
and certified after constnrction by a registered professional
engineer.

t9) Arl ponds, including those not meeting the size or othe" .riiuria
of 30 cFR- 77 .216(a) shall be exaruined for stnr"iu""r *r*.iri*rr;: 

'-

eiosion, and other hazardous conditions in accordance with.tlr"
' inspection requirements contained in r0 cFR-72.216_s.

(10) All ponds shall be renoved and the affected land regraded, and re-

ii . 
vegetated consistent wit]r th-e'requi.renents ir uc-zf .11 i l,rcazrs-.?0,' unless the regulatory authority approves retention of iir"';;"d,
pursuant to-paragraph (k) of this section.

Discharge stnrcture:. nischarges 
-frorn 

r"iir"ntation ponds and diversions
shall be controlled, where necessarlr, using energy dissipators, surge
ponds, and other devices to reduce erosion and prevent deepening or en-
largenent of strearn channels and to nininize disturbarces to the hy-
drologic balance.

k) . . Drainage fron 
'acid-forning 

and toxic-forming
nine waste materials and soils into ground and surface water shall be
avoided by:

(1) rdentifyitg, burying, and treating where necessar:r, spoil or other
naterials that, in the judgerrent of the regulatory authority, will
be toxic to vegetation or that will adversely affect water quality
if not treated or buried. Such naterial shall be disposed of in
accordance with the provision of MC-71s. 14 (j ) ;
Preventing or renoving water fron contact with toxic-producting depositr
Burying or otheruise treating all toxic or hamful naterials witirin 3 5 A

:i

. : i ; i

(f)

(2)

(5)
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30 days, if such materials are subject to wind and r+ater
erosion, or r*ithin a lessoer period designated by the regu_
ratory authority. rf storage of sucb materiaLs is approved, the
naterials shall be placed on imperneable naterial and protected
fron erosion and contact with surface r*ater. Coal waste
ponds and other coal waste naterials shall be naintained
accord ingto  Mc-715.17(g) (4) ,  and MC-71s.18 sha l l  app ly ;

C4) Burying or otherwise treating waste rnaterials fron coal

Preparation plants no later than 90 days after the cessation
of the fil.ing of the disposal area. Burial or treatment
shal l  be in accordance with MC_71S.14( j) ;

( '5) Casing, sealing or otherwise managing boreholes, shafts, werls,
and auger holes or other nore or less horizontal holes to

. prevent pollution of surface or gror.md water and to prevent
nixing of ground waters of significantly different qual..ity. : - -

All boreholes that are uithin the pernit'area but are ouiside - :
the surface coal nining area or which extend beneath the coal
to be nined and into water bearing strata shall be pluggel-

Permanently in a manner approved by the regulatory authoritfr-
unless the boreholes_ have bedn aiproved for use in nonitoring.

C6) Taking such other actfons as requiiert Uy tt e,iigulator)' authority:
Ch) Ground water.

(1) 
"a 

lan'jg. rhe disturbed arba shail '-:

be reclairned a enining recharge
capacity through restoration of the capability of the
reclained areas as a wholb to transmit water to the ground
water systern- The recharge capacity should be restored to
support the approved postrlining land use and ?o ninirnize dis_
turbances to the prevailing hydrologic balance at the nined
area and in associated offsite areas.- The pernittee shall
be responsible for rnonitoring according to paragraph (h) (g)
of this section to ensure operations conform to this require-
ment,.

(2) Ground water systems. Backfi l led naterials str 'art be placed to
' ninimize adverse effects on ground water fiow and quality, to

. ninimize offsite effects, and to support the 
'approved 

post-
nining land use. The permittee shall be responsible for
perforning monitorirg according to paragraph 

'(h) 
ca) of this
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section to ensure operations conforn to this requirenent.
(3) Monitoring. Ground r+ater levels, infi l tration rates, sub-

surface flor+ and storage characteristics, and the quality
of grorrnd water shal l be uronitored in a nanner approved by
the regulatory authority to detemine the effects of surface
coal nining and reclamation operatlons on the recharge
capacity of reclained lands and on the quantity and quality
of water in ground water s)rsteurs at the nine area and in associ_
ated off-site areas. I{hen operations are conducted in such
a nanner that may affect the ground water systen, gror:nd
water levels and ground r.rater quality shaLl be periodical.Iy
monitored using wells that canadequately reflect changes to
ground water quantity and quality resulting fron such opera-
tions' Sufficient water wells nust be used by the pe::nittee.
The regulatory authority nay require drilling and development
of additional welrs if needed to adequatell,roonitor the -grognd
water system. As ,p""ified'and 

"pprou.d 
by the regur"tory . 

:. r--
authority, additional hyarorogi" a"rtr, ,,r.h as infirtration test
and aquifer tests, must be undertaken by the pemittee td -

denonstrate conpliance with subparagraphs (1) and (2) of this
paragraph. - .. : .. -.-

Ci) 
' 

The pe:mitqge shall replace the wat€r, :
supply of an owner of interbst in real property .who 

.obtains 
aII or

part of his supply of rvater- for domesticr..agricultural, industrial;' or other legitimate use fron an underground or surface source where
such supply has been affected by contamination, dininution or inter-
ruption proxinately resulting fron surface coal nine operation by the
perrnittee.

0)
;)

(1) Surface coal nining operations conducted in or adjacent to
alluvial floors shall be planned and conducted so as to preserve
the essential hydrologic functions of these alluvial valley floors
throughout the nining and reclamation process. These firnctions
shall be preserved by naintaining or reestablishing those hydro-
logic and biologic characteristics of the alluvial valley floor
that are necessary to support the functions. The pernittee shall
provide information to the regulatory authority as required in
paragraph U ) (3) of this section to allow identificatioh of essenri"b 

b fl
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hydrologic functions and denonstrate that, the functions will

be preserved. The characteristics of an alluvial valley f-loor to be

considered include, but are not l imited to:

(i) The longitudinal profi le (gradient), cross-sectional shape,

and other channel characteristics of streans that have forned

r+ithin the alluvial valley floor and that provide for nain-

tenance of the prevailing conditions of surface flow;

(ii) Aquifers (including capillary zones and perched water zones)

and confining beds within the rnined area which provide for

storage, transnission, and regulation of natural ground water

and surface water that supply the alluvial valley floors;

(iii) Quantity and quality of surface and ground water that supply

alluvial valley floors i

(iv) Depth to and seasonal fluctuations of gror:nd water beneath

alluvial valley floors;

(v) Configuration and stability of the land surface in t-tr1 flood

plain and adjacent low terraces in alluvial. valley floors. as

they allow or facilitate irrigation with flood wateri or

subirrigation- and naintain ergsional equilibriun; arid

(vi) Moisture-holding capacity of soils (or plant grorrth nediuur)

within the alluvial'valley.floors, and physicai and chenical

t ' 
characteristics of the subsoil which provide for sustained

vegetation grorrth or cover through dry n6nths.

LZ) Surface coal nining operations located west of the 100th neridian

west longitude shall not internrpt, discontinue, ot Preclude

farming on alluvial valley floors and shall not nateri.ally darnage

the quantity or quality of surface or ground water that supplies

these valley floors unless the prenining tand use has been un-

. developed rangeland r+hich is not significant to farning on the

alluvia] val}ey floor is snall and provides negligible suilPort

for the production from one or more farms. Tltis subparagraPh (2)

does not apply to those surface coal nining operations that:

-fi$

i9
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(i) Were in production in the year preceding August s, rgTT,
were located in or adjacent to an alluvial valley floor,
and produced coal in comnercial quantities during the
year preceding August S, lg77; or

(ii) Had specific pernit approval by the state regulatory
authority before August 3, 1977 , to conduct surface coal
mining oPerations for an area within an alluvial valley
fl oor

(5) (i) Before surface mining and reclamation operations authorized
under paragraph (j) (2) of this section may be issued a new,
revised or amended peurit, the permittee sharl subnit, for
regulatory authority approval, detailed sur:veys and base-
line data to establish standards against r+hich the requ1r-"-

' ments of paragraph (j) (1) of this section nay be measured
and from which the degree .of naterial damage to the quantity

' and quality of surface and.ground r.rater,that .supptf the--
' alluviar varley floors nay be'*rr"rr"a. 

' 
Th; ,.rr.r"yr';e

data shall include:

(a) A nap, ztt a 'scale determined by. the regulatory authdrity,
showing the rocation and configuration of the arluvial
valley floor;

(b) Baseline data covering a zur water.year for each of the

;.-,'i

hydrologic fi'rctions identified in piiagraph (i) (u;i
T

this section;

(c) Plans showing how the operation ryill avoid, during rnining
and recramation, internrption, discontinuance, or pre_
clusion of farrning on the alluvial valley floors and
will not rnaterially danage the quantiqr or guality of
water in'surface and gro'nd water systens that suppry
such valley floors;

Cd) Historic land use data for the proposed pernit area and
for farms to be affected; and

(e) such other data as the reguratory 1ut{r91i!{.T"y require.
(ii) suiface mining operations which qualify for rhe exceptions in

paragraph (i)(z) of this section are not required to subnit
the prans prescribed in (i) (c) of this subparagraph.

s i[8-42-
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Ck) The peruittee nay construct, i f authorized
' by the regulatoryaSency pursuant to this paragTaph and Mc-715.13,

per'anent water inpoundments on rnining sites as a part of recla-
nation activities only when they are adequately denonstrated to be
in conpliance with Mc-715.13 and MC-?15.14 in addition to the
fol lowing requirements :
(1) The size of the impoundment is adequate for

PUIPOses.
its intended

' Q) Ttre impound.ment dam construction is designbd to aehieve
necessary stability with an adequate margin of safety
compatible"with that of structures constnrcted under pub.
L .  g3_566  (16  u . s . c .  1006 ) .

. Ca) The quality of the inpounded water will be suitable on a
permanent basis for its intended use ahd discharges fron
the impoundment vrill not degrade the quality or ,.."iving
waters below the water quality standardi established pu{stiant -.: :
to applicable Federal and State 1aw.

c4) The.revel of r,rater uirl be reasonabry stable.
C5) Final grading will comply with the provisions of Mc-7ls.l4

. 
and will provide adequate safety and. access for proposed. -. j .-

i l  . .  water  usbrs :  . - - : -  . . : .  : . . - -  - -  - - . r -  - :  - :  - - .  _ - -  - r .  :  i - -
(6) ltater inpoundments will not-result'ili the dfuninution of the --.; -..--

quality or quantity of water used by adjacent'or'surrounding
landowners for agricultural, industrial, recreationalr or
donestic uses.

( t )

(1) General' AcceilJi",rr roads and associated bridges, cul-
verts' ditches, and road rights-of-r+ay shall be constnrcted,
naintained, and reclaimed to prevent additional contributions
of suspended solids to streanflow, or to mnoff outside the
pennit area to the extent possible, using the best technologly,' 
cunently available- rn no event shall the contributions be
.in excess of requirements set by applicable state or Federal
law' All access and haul roads shall be renoved and the land
affected regraded and revegetated consistent with tiie require-
nents of MC-715'14 and Mc-7ls.zo, unless retention of a road

als approved as part of a postnining land use under [tc-7ls.lg

;i.i}
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as being necessar), to support the postnining
necessary to adequately control erosion and
rnaintenance is assured.

land use or

the necessary

(2) Construction.. .

Ci) All roads, insofar as possible, shalt be located on ridges
or on the availabre flatter and nore stabre slopes to nininize

F . 'eroslon' stream fords are prohibited unless they are speci-
fically approved by the regulatory authority as temporary
routes across dry streams that wilr not adversely affect
sedimentation and that r*ill not be used for coar haurage.
other itre?n crossings shall be nade using bridges, curverts or
other st:ructures designed and constructed to neet the reguire-' nents of this paragraph. - Roads shalr not be rocated in
active stream channels nor shall they be constn:cted or
rnaintained in a manner that increases erosion. or causes

. significant. sedimentation or f100ding. However, nothing- .in this ParagraPh will be construua io prohibit relocation of
strean channels in accordance ritlr. paragraph Cd) of this tbction., 2 : : \  ?Lru rn order to rrininize erosion and subsequent disturbances of thehydrologic. balance, roads.shall be constnrcred in 

""*;;""-ll1 i. with the following grade restriction .or-other giades determined
by the regulatory authority- to be necessar)r.to control erosion...3.::....
Ca) The overall sustained grade shall not exceed 1v:r0h

. G0 percent) . 
i  -

[b) Ttre rnaximum grade greater than r0 percent sharr not
exceed 1v:6'sh C'5 percent) for nore than J00 flet.

t") Ttrere shall not be nore than g00 feet of grade exceeding
10 percent within each 11000 feet.

Ciii) All access and haul roads shall be adeguately drained using
stnrctures such 8s, but not linited to, .ditches, water barriers,
cross drains' and ditch rerief drains. For access and haul
roads that are to be.maintaihed for nore than l-year, water-control
structures shall be designed with a discharge capacity capable
of passing the peak runoff fron a lo-year , L4-hour precipitation
event ' Drainage pipes and culverts shall be constnrcted' to
avoid plugging or corlapse and erosion at inlets and outlets.
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haul roads shall be routinely naintained.by

BS, but not linited to, wetting, scraping.or

'.r,.i.
s5 l

\3?'

Drainage ditches shall be provided at the toe of all cut
slopes fo::ured by construction of roads. Trash racks and
debris basins shall be installed in the drainage ditches
wherever debris fron the drainage area could inpair the
furctions' of drainage and sedinent control structures.
Ditch relief and cross drains shall be spaced according
to grade. Effluent linitations of paragraph (a) of this
section shall not apply to drainage from access and haul
roads located outside the disturbed area as defined in
this section unless othenrise specified by the regulatory
authority.

(iv) Access and haul roads shall be surfaced r+ith durable
material- Toxic or acid formingsubstances,shall not be
used- Vegetation rnay be cleared only for the essential
width necessary for road and associated ditch constnrction
and to serve.traff ic needs.

(3) Maintenance -' .:'.-

li:;.

,.nt'.

r

tx:,i

.?il
:  - . : :b  I'.tlY

ti) Access and

neans such

surfacing.

(ii) Ditches, culverts, drains . - trash racks, debris basins -
. 

' 
and other stnrcturei: seiving'to drain access and haul
roads shall not be restrictcjd irr blocked in any narrn€T--,-..
that inpedes drainage or adver:ely affects the intended -
purpose of the structure.

cts of other trans facil i t ies.
Railroad loops' sPurs, sidings and other transport facilities shal1' 
be constructed, naintained and reclained to control diuinution or

. degradation of rtater quality and quantity and to prevent additional
' contributions of suspended solids to strea^nflow, or to n:noff outside

the pernit'area to the extent possible, using the best technology
currently available. fn no event shall contributions be in excess of
requirements set by applicable state or Federal law..

Cn) . S'rface and grormd
waters shall not be discharged or diverted into urrdergrormd nine
workings.

. v
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MC-715.18 Dams const ruc ted o f  or  i unding waste naterial

(a) G.eneral. No waste material shall be used in or impounded by
existing or new dams without the approval of the regulatory
authority. The permittee shal l design, locate, constmct,

' operate, maintain, nodify, and abandon or renove arl dams
(used either temporarily or permanently) constructed of waste
materials, in accordance with the requirements of this section.

(b) Construction of dams

(1) Waste shall not be used in the construction of darns rsrless
denonstrated thorugh appropriate engineering analysis, to
have no adverse effect 

'on 
stability.

(2) Plans for dams subject to this section, and also including
those da:ns that do no! meet the size or other criteria of
50 CFR 77 .2L6(a)' shall be approved by the. regulatory authority
before const:nrction and shal1 contain'the minirmrrn plan reguire-

. ments established by the Ffine Safety.;rra-g"Jrin narinistratioh
pursuant to.30 .CFR ZT .Zt6-2.

(3) constnrction requirements are as follows:
(i) Design shall be.based on the flood from the probable

maximrst precipitation event unless the peroittee shows =

i i . . 
that the failure of the inpounding stnrcture would not -. :.

cause .loss of life or severely darnage propert)r or the :. i

environnent, in which caser.degending on site conditions,
a design based on a precipitation.event of no less than
100-year frequency may be approved by the regulatory
authority.

(ii) The design freeboard distance between the lowest point
on the enbankment crest and the maxinun water elevation
shall be at least 3 feet to avoid overtopping by wind ajld "
w'ave action. 

'

(iii) Dans shall have minimun safety factors as follows:

&
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Case Loading condition n{.ninn^an safety faetorft:
rtl:

,4-1- ,

f . . . . .

- I f . . . .

rrr. . .

I1 / . . . .

Ehd of  constnrct ione occo

Partial pool uith steady

s-eePage aaturation.

Stmdy seepage from spi.Lluay

or deeant erest.

Earthqnke (cases fI and fiI

udth seismie Loading. )

7 .3

!

J .5

J .5

7 .A

(iv) The dam, foundation, and abutnents shall be stable

under all conditions.of constnrction and operation

of the impoundment. sufficient for:ndation investi-

gations and laboratory te.sting shalr be perfor:ned .to
. determine the factors:of . slfetr of ttre {an-for.1l1. ]pgging.

conditions in paragraph (b) (j) -(iii) 
of this sectfon

and for all incrernents of constnrction

[v) Seepage through the dam, for.mdation, and abutnents

shall be controlled. to -prevent.. excessiyg f4p].ift-
pressures, internal erosion, slougbiie;t t*io.r"iu ;'d'

. ..::l- . -- .--:. €j
naterial by solution, or erosion of 

'naterial 
by ross

into cracks, joints, 
.and cavi.ties._..'Ttrit 

T."I tequir3': - -_
the use of inpervious blankets', penrious drainage 

:' -

zones or blankets, toe drd.ins , ielief wel ls , or

dental concreting of jointed rick surface in contact

with. enbankrnent materials.

Cvil Al lor+ances shall be rnade for settlenent
'and 

the foundation so that the frbeboard

T

of the dans

witl be nain-

tained. .

Cvii) fnrpoundments created by daurs of waste materials shall

be subject to a niniurun drawdown criteria that allows

the facility to be. evacuated by spillways or.decarrts

of 90 percent of the volume of water.stored during

.the design precipitation event within 10 days.

-47 -
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(vi i i l  During construction of dams subject to this section,
the structures shalr  be per iodicar ly inspected by a
registered professionar e.ngineer to ensure constnrction
according to the approved design. 0n compretion of
construction, the structure sharr be certifiecl by a
registered professionar engineer experienced in the
field of darn .construction as having been constructed
in accordance with accepted professional prictice an,ir
the .?pproved desi gn .

(ix) A perrnanent identification roarker, at least 6 feet high
that sho'rrs the dan number assigned pursuant to J0 cFR
77 -216-r of this t i tre and the nane of the person oper_
ating or controrring the drr, sharr be rocated on or
irmediately adjacent to' each dan within J0 days of
certification of design pursuant to t!i.s section.

(4) Alt darns, including those not meeting the size or other -.
criteria of (a) 30' cFR 77.216, of t l i ls't i t le' shall be rdutine ly 

---.
inspected by a registered profeisional engineer, or someone
under the supervision of a'registered professional engineer, inaccordance with Mine safety *rrd H*"lth Adninistration pursuant
t o50cFR77 .2 I6 -3o f t h i s t i t 1e .1 i , ] . . 1 . . . . j . l . . :

(5J' '-A11 dans shall be'routinely-fraintain.ed.. ' 'v."g"tatiye-'growth 
: - ' . .

shall be cut where necessary to facilitate inspectiol and
repa i r s .D i t chesandsp i11wayssha11 - :be .C1eaned .An ' . . . .

cornbustible naterials present on the surface, other than
that used for surface stabirity such as nurch or dry vege-
tation' shall be removed and any other appropriate maintenance
procedures followed.

(6) AII dams subject to this section shall ie certified annually
as havi.ng uuui constructed and rnodified in accordance with
current prudent engineering practices to mininize the possibility
of failures. Any changes in the geometry of the impormding
structure sharl be highrighted and included in the annuar
certification report- These certifications shall in.r,ra" ,report on existing and required nonitoring procedures and
instrr'unentation, the average and maxinr:m depths and eleyations
of any impounded waters over the past.year, existing storage

|.-:*
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0c tober  2 ,  1985

CERTIFIED RETURN RECEIPT REQUESTED

Mr .  Rober t  Hagen
Di rec  to  r
0 f f i ce  o f  Sur face  Min ing
A lbuquerque  F ie ld  Of f i cE
A lbuquerque ,  New Mex ico  B7 I0Z

Dear  Mr .  Hagen :

Pursuan t  to  the  in te r im f ina l  ru le  o f  Federa l  Reg is te r 'Vo lume 50 ,Number  r32 ,  pyb l i shed  wednesday  ,  . :u i y  10 ,  l9B5 ,  regard ing  theimmed ia te  appr i cab i r i t y  o f  ce r t i i n  p l "Fo tmance  s tandards  to  coa lp repara t ion  p lan ts  and  o ther  su r face  coa l  ; i ; i ng -op* " . t i ons ,  the .D iv i s ion  o f  9 i1 ,  Gas  t  M in ing  p roposes  the  imp iEm.h t r t i on  o f  thefo r row ing  in te r im per fo rmanc6  l tahoards .  
v ' r  ee  v -v '  '  r J  '  

- ,  -

(  a  )  Compl iance .

Xc-?tz. t ' t  sig.ns a
(a )  Spec i f i ca t ions .

(b )  M ine  and  permi . t  i den t l f i ca t ion  s igns . .

MC-7L7  .L4 Back f i l l i n and Gra d i  n o f  Road Cuts Mine Ent Are a
0 ther Sur face Ito rk Are a s

$41
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Mr.  Rober t  Hagen
0c tober  2 ,  I9B5
Page 2

s;;
MC-71 7  .  17 Pro tec t ion  o f  the Hydro loq i c  S s tem

(  a  )  Wate r ua l i t y  s tandards and  e f f l uen t I im i ta t ions .

r.-R ( r)
(2 )

D ive rs ion

(1 )

(2 )

Water ' . r i gh ts  and  rep lace lnen t .

t

and conve ance o f  over land f low a t ra f  rom(c )
I

F;;i'

d is tu rbed a leas .

G)

(  e )  Sed iment  con t ro l  measures .

(6 )

(7 )

(8 )

(e)

(ro)
( f )  D i -scharge s t ruc tures .

( g ) $q id  and  tox ic  mate r ia l s .

' j . ' i .

stt

:.;:it' iE'

;.'ii

( i )

3,1 S
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Mr .  Rober t  Hagen
October  Z ,  IgES
Page 3

( j ) Hydro log ic  impac t  o f  roads .

(  I  )  Genera l .

(2 )  Cons t ruc t ion .

,1 ,:j":

( i )

( i i )

( a )

(b )

( c )

( i i i )

( i v )

Main tenanee

( i )

( i i )

G)

4(

H

-,)

dro lo(k )

(1 )

i c  impac ts  o f  o ther t ranspor t  fac i l i t i es .

:. t?
r_l_; '

MC-717.  18 Dams Cons t ruc ted o f  o r ound in Waste  Mate r ia l

(b )  qens t luc t ion  o f  Dams.

(r)

G)

( i )

( i i )

( i i i )

i , . . 1

(  a  )  Genera l .

'd1:r:r . 'e i;,?;!ry:,i#f ,:.;J.1:/ ;1
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Mr.  Rober t  Hagen
0c tober  2 ,  1985
Page 4

,-,qi

( i v )

(v )

(v i )

( v i i )

(  v i i i  )

( i x )

(4 )

(,5 )

(5 )

(B  )

MC -717  .20 Topso i l  Hand l in And Revegeta t ion

. $

( a )

(n)

Utah t  s  undeT.ground min ing  per f  o rmance s tandardsprov ided  to .g ive  a  more  ce ta i led  descr ip t ion  o fregu la t ions .  r f  you  have  an t  ques t ions i  p rease

YIC-7I7 et seg. are
the abov e *,&geattAD
ca l l  .  '

"+t-9

Best  rega ld r ,

D ianne R.  N ie lson
Di  re  c  to r

il,''?

: J J

dd

cc :  Ken  May
Lowe1 l  Brax ton
Joe  He l f r i ch

0250Q-32-35

. i ; ' :
ltl::t"

'>.:.

ig

s38



,/-..,':l /R
l.::;.:.)
\.,, i/ -t

capacity of impounding structures, any fires occurring in
the naterial over the past year and any other aspects of
the structures affecting their stabil i ty.

(7) fury enlargements, reductions in size, recontruction or
other nodification of the dans shall be approved by the
regulatory authority before construction begins.

(8) All dams sharl be removed and the disturbed areas regraded,
revegetated, and stauit ized before the release of bond
unless the regulatory authority approves retention 'of 

such
dans as being compatible with an approval postmining rand
use l , lC-715. 1i .

i -r
l"'.,d

a'i, a
ttl,'r'

(a) General

t i . .

(3)

(1) The pernittee sharl comply with all applicable local,.
and Federal laws and re!'tatibns' ina'thi re{uirenents
section in the storage, hand,rirg" preparation, and use
explosives.

State

of this - -: ---
' . i

ot

(2) Blasting oPerations that use .more than the equivalent of 5
pounds 'of 

TNT shall be condudted according to a- tiine slhb-dule
approved by the regulatory auttrority.- : -. -:::':\

-+ri

i ' i i

A11 blasting operations sharl be tonducted'by eiryLrienced,
trained, and conpetent persons who uhderstand the hazards in-
volved. Persons working r+ith explosives nateriars shall:
(i) Have denonstrated a knowledge of, and a wiJ.ringness to

conply with, safety and security requirenents;.
Be capable of using mature judgement in all situations;.
Be in good physicar condition and and, not addicted to
intoxicants, narcoticsr or other sirnirar t12es of dnrgs;
Possess current knoledge of the local, state and Federal
laws and regurations applicable to his work; and

(v) Have obtained a certificate of compretion of training and,
quarification as required by State law or the reguratory
authority.

(b) Preblasting survey-

(1) ' on the request to the regulatory authority of a resident or
owner of a mannade dwelling or stnrctur'e ttrai'ii.rocated
within one-half nire of any part of the pernit area, the

(i i)
( i i i )

(iv)

r:".j

F,'
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permi t tee  sha l l  conduc t

or structure and subrnit

tory authority.

/ '

,/''G
"itiF

!

l . i r

preblasti.ng survef of the'd.rtelf i.ng
report of the surv€)' to tbe' regula_

(2) Personnel approved by the.iegulator), authority shall conduct
the survey to deternine the condition of the dnellipg or
structure and to docutent anr preblasting darnage and other
Physical factors that could re4sonabfl b: af.fected by the
blasting. AssesSments of s.tnrctures'such_ as pipes, cables,

' transmission l ines, and wells' and other water systeni sharl
be linrited' to surface iondition and other reaclily availa.ble
data. spdbiat attention'shall he given'to the irreblastiag
condition of wells and otlr-er water slstems used for bunan,
animal r or agricurtural purposes and to the Quantity and
quality of th-e water.

cal A nritten report of the', r.rr"y' sharr be prepared and signed ..by the person or pqrsons .rvho cond.ucted the surver'_qnd .pl. g: . -. ..:-pared the written report. The ieport sharl include recoruhend,=
' ations of any special conditions or proposed'adjustnents Jo.

the blasting procedures outlined in paragraplu fe) of trr.is
section r+hich- shourd be.1Fc-grporated into -trt" t}-rs-ting,pran . .:.

, * . . 
to prevent daurage - 

" 
copi*r or trr" tuport- shall be .provided' to the person requesti.ng the. ,r1-*lr-and tb. the iegirrator!,

aut lor i ty.  -  :  -  

'e

. At least.l0' days, but not
nore than 2a days before !.eginning a blasting pr.ograrn in which_.
explosives that use more than the equivalent of s pounds of r*,
are de'tonated, the pernittee s'hall publislr- a blasti.ng schedule
in a newsPaper of general circulation in the locaility of the
proposed site' copies'of the schedule shall be distributed by .
nail to local governnents and public utilities and to each.
residence within one-half rnile of the blasting sites described
in the schedule' The perm.ittee shall republish and redistribute

T:: :"n"u".te 
by mair at reast every s months. Blastirg schedures

shall not be so general as to cover all workipg hours but shall
identify as accuratery as possible the location or the blasting
sites and the time periods wlren blasting lriu occur. The brast-
i.ng schedule shalt contain at a ninimurn__
Cl) rdentif ication of the specif ic areas in which blasting wil l

a

a

5 in

Cc)

s3{}
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take place. The speci.f ic blasting areas described shall
not be larger than 300 acres with a generally conttguous

a.a2 . l

horder;

Q) Dates and times rvlien .exprosives. are to
in not nore than 4-hour increments;

Ca) Methods to be used to coitrol access to

t4) Tlpes of audibre warnings and allcrear

tas sent.

Blasting procedures.

Cl) General.

b.e detonated e:pressed

the hlasting hrea;

s.ignals to be used

-,1.

before and.after blast ing; and

Cs) A description of possible emergency situations fdefined in

Paragraph (e) Cl) Lii) of this section), whi.ch- have been
approved 6y the regul atory authority, lrhen it may be necessary
to blast at tirnes other than those described in the schedule.

td) Before blasting
in areas not covered by a previous schedule or whenever the'pro-
posed frequency of individual detonations are materially cha.nged, -

the permittee shall Prepare a revised blasting schedule in' iccor+.
ance with-'the procedures in paragraph Cc) of this section. 'ii th"
change involves- onl.y a temporary adjustment of the frequency of ....
blas-ts, the pernittee may use alternate nethods to notify the
governnental bodies and individuals tb whon the' original- schedule . :-

f$

(e)

': ,-:.

,'iiii.'€t'

G) All blasting shall be conducted only.during the da),
tine hours, defined as sunrise until sunset. Based
on public requests or other considerations, including
the proxinity to residential areas, the regulatory
authority nay specify more restiictive tine periods.

Ciil Blasting may not b.e conducted at tines differJnt frorn
those announced in the brasting schedule except in
erDergency situations where rain, lighting, other
atnospheric conditions, or operator or public safety
requires unscheduled detonation.

Harning and alr-clear signals of different character
that are audible within a range of one,half rnile froru
the point of the blast shalr be given. All persons

within the permit area shall be notified of thir neanin! ''

cii i)

s35-s1-
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of the signals through appropriate
posted as required by I !C-71S. 12.

instmctions and signs

(iv) Access to the blasting area shall be regulated to protect
the public and livestock frorn the effects of brasting.
Access to the blasting area shall be controlled to prevent
unauthorized entry at least 10 ninutes before each blast
and until the permittee I s authorized representative has
deternined that no unusual ci.rcumstances such as iruninent
slides or undetonated charges exist and access to and
travel in or through the aTea can safely resume.

(v) 'Areas 
in which charged holes are awaiting firing shall be

guarded, barricaded and posted, or flagged against rm-
authorized entry.

(vi) Airblast shall be controlled such that it does not exceed
128 decibel linearpeak at any manmade dwelling or stnrcture
located within one-half nile of the pemit area.

(vii) Except where lesser distances are approved by the reguratory
authority ftased on preblasting survey or other appropriate
'investigations) blasting shall not bJ conducted rithin:
(a) 1,000 feet of any building used. as a dwellirg, school,

i i . . church, hospitar, o" rr,r"ring facit i ty;-:*" '--J : " '  ' .- '

(b) 500 feet of facilities"iri"rrrairg,'b-ut not 1inited to, :

disposal wells, petroreun or gas-storage falitities,
nunicipal' water-storage facilities, fluid-transnission

' pipelines, 8ss or oil-collection linesr or water and
sewage l ines; and

(c) 500 feet of an underground, nine not totally abandoned
except with the concurrence of the Mine S-afety arrd Health

Adninistration. ...^.,
(2) Blasting standards.

(i) Blasting shall be conducted to prevent injury to persons,
danage to public or private property outside the pe:rurit

in'course' channelr or availabil i ty of grotrnd or surface
waters outiide the pernit area.

(ii) rn all blasting operations, except as otherwise stated,
the uraxinum peak particle velocit y of the ground urotion
in any direction shall not exceed r inch per second at

t - , ,

o

; . , .  
j

,,:i-: .i
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the immediate'rocat ion of  any dwel l ing, pubr ic buirding,
school, church, or corrunercial or institutional building.
The regulatory authority may reduce the uraximr:n peak
particle velocity allowed if i t  determines that a lower
standard is required becuase of density of population
or land use, age or ty?e of structure, georogy or hydrorogy
of the area, frequency of brasts or other factors.

(iii) The naximun peak particle velocity of gror:nd motion does
not apply to property inside the pernit area that is onned
or lease.d by the pernittee.

(iv) An equation of determining the naximun weight of exprosives
that can be detonated with any g nrirlisecond period is
given in paragraph (v). rf the blasting is conducted in
accordance with this equation, the regulatory authority
will consider the vibrations to be within the I inch per
second 1iurit. -

tt:i

r{{l

.':ijl

(v) The maxirnr:m *eight .of explorivu,

:"t 
t nitlisecond period shatt be

to be ddtonated within

deternined by thb _fornula

225

278

336

400

469

|rf = rg)2*60/

where I{ = thi rraxiir* *eight dr Lpr6iives, in pormds,
that can be detonated,'in any g millisecond periodr'' and .

D = the distance, in feet, to the nearest dwell ingr.schooi,
church, or commerciar :oi 

instihriional'boitdirrg. .:rot -

distances between gsO and sr000 feetr.sorution of the
equation'results in the following rraxinum weight:

Distanee in feet (D: M
gso '  

.  . . .  r . . . : , . . . .  g4) ';;:::::::::.::::::.::i::::::: 
::

600

700
700

. . . . o . . . . . . .  7 3 6
8 0 0  . . . . . . . . . . . . . r . . . . . . . . . . . . .  - L ? B
900

7,000

L t L 0 0  . . . . .  . . . . . . .  . . . .  r .  r . . . . . . . .

7 t 2 0 0  . . . . . . . . . . . . r . . . . . . . . . . . . . .

7,300 333
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7,400

7,500

L,6A0

L,700

71 800

1. ,900

2,000

2,500

3,000

3,500 -

4 ,000

4,500

5,000

544

625

771

803

900

7,402

7,-177

7r736

2 ,500

3r402

4,444

5,625

6 ,944

a  a a a a  a  a  a a a a a a a o a o a a  a a a a a a

j . ,  {

f,*-:

ii..+
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(vi) rf on a particular site the peak particle velocity

continuous.ly exceeds one-half inch per second after

a period of I s'econd followin! the naxinun ground
' . i

particle velocity, the reguratory authority shalr . .
require the blasting proced,ures to be revised to

' 
linit the ground notion.

(3)  - : - . ; : :  *  t . - .  :  ' -  - :  - .  -

ii . (i) l{trere a seisongraph is 
'used -to' 

nonitor the velocity

. of ground notion ana tne peak partictd vero'citl'

linit of I inch per second is n-ot exceeded, the

equation in paragraph (v) need not be used. However,

if the equation is not being used, a seisnograph record
shall be obtained for every shot.

' (ii) Ttre use of a nodified equation to dete::nine maxinum

weight of explosives for blasting operations at a
particular sit* rry t" approved by the reguratory

authority on receipt of a petition accornpanied by reports
including seismograph records of test blasting on the site.
However, in no case shall the regulatory authority approve
the use of a nodified equation'where the peak particle

velocity limit of f.inch per second required in paragraph
(e) (2) Cii) of this section would be exceeded.

(iii) The regulatory authority na)' require a seisnograph recording

.1.':

of any or al l  b lasts.

s32
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(4) . A record of each b1ast, in-

cluding seismograph reports, shall be retained for at least
3 years and shall be available for inspection by the regulatory
authority and the pullic on request. The record shall contain
the following data:

(i) Narne of permittee, operator,

the blast;

(i i) Location, date, and tine of blast;
(iii) Name, signature, and lj.cense nunber of blaster-in-charge;
(iv) Direction and distance, in feet, to nearest .dwell ing, school,

church, or cornrnercial or 
'institutional 

building neither
owned or 1eased by the permittee;

(v) Weather conditions;
(vi) T)rye of naterial blasted;

(vii) Number of holes, burden, ancl spacing;
(viii) Diameter and deprh of holes;

(ix) Tlpes of explosives used;
(x) Total weight of explosives rlsed.

r (xi) Maximurn weight of explosives.detonated within

\ econd, period; ,., r -- :- :
(xii) Maxinum number of hores detonated within any g

period. ..- j_.... _:_ --

Methods of firing and tlAe of c'ircuit;
Ty?e and length of stenrning;
ff nats or other protections were used;
Ty?e of delay detonator used, ild delay periods used;
seismograph records, where required, incruding:
(a) seismograph reading, including exact rocation of

seisnograph and its distance fron the brast.
(b) Narne of person taking the seismograph reading; and
(c) Name of person and fi::n analyzing the seisnograph record.

or' other person conducting

' : :  i

i
I

..:...j

any g nilli-
'  ' -  

' . .1 l l  ' : :  " '?

nillisecond

-ij

(xiii)

(xiv)

(xv)

(n'i)

(nrii)

' . :  a l
"rU

r l.l\w
(1) The permittee shall establish on all land that

a diverse, 'effective, and pernanent vegetative
native to the area of disturbed rand or species

has been distirrbed,

cover of speci6s 
e e ,f

that will support O t'i i'

MC-715 .20
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the planned postmining uses of the land approved according to
MC-715.13. For areas designated as prime fanrland, the recla-
nation procedures of MC-7L6.7 sha1l apply.

(2) Revegetation shall be carried ouq in a nanner that encourages
a Pronpt vegetative cover and recovery of pmductivity levels
compatible'with approved land uses. The vegetative cover shall
be capable'of stabil izing the soil surface with respect to
erosion. All disturbed lands, except water areas and -surface
areas of roads that are approved as a part of the postnining
land use, shall be seeded or planted to achieve a vegetative
cover of the same seasonal variety native to the area of dis-
turbed land,. ff both the pre- and postrnining land use is
intensive agriculture, planting of the crops nornally grorm
will meet the requirements. Vegetative cover will be considered
of the same seasonal variety when it consists of a nixture of
species of egual.or superior uti l i ty for.the intended fan4 use.,.
when compared with the utility of naturally occurring veletation

::-.
rr

lS.l

during each season of the year.

(3) On Federal lands, the surface management
.: sulted for approval prior to.revegetation

-, .*r" selected, and- following revegetation,

.

agency shall be con-'

regarding what_ species

to determine when ..

cb)

t' ' the area is ready to be used.-.

. . rntroducei. . .speciesnarbesubst i tuted.for

native species only if appropriate field irials have denonstrated
that the introduced species are of equal or superior utility for the
apProved postnining land use, or are necessary to achieve a quick,
temporary, and, stabilizing cover. Such species substitution shal1 be
aPproved by th'e regulatory authority. fntroduced species shall meet
applicable State and Federal seed or introduced.species statut'bs, and
shall not incrude poisonous or potentially toxic species.
Tirning of revegetatig. Seeding and planting of disturbed areas shall
be conducted during the first normal period for favorable planting
conditions after final preparation. - The normal. period for favorable
planting shall be that planting tirne generally accepted locally
for the trpe of plant materials selected to meet specif ic

ci)

-5 6- s3{}
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(d)

site conditions and climate. fuiy disturbed areas, .except water
areas and surface areas of roads that are approved under Mc-zls. ls
as part of the postmining land use, which have been graded shall
be seeded with a temporary cover of srnall grains, grasses, or legunes
to control erosion untiL an adequate pelmanent cover is established.
l{hen rills or .gullies , that r*ould preclude the successful estab1ish-
ment of vegetation or the achievement of the postnining land use, 

''.

form in regraded topsoil and overburden naterials as specified in
Mc-715114, additional regrading or other stabil ization practices
wil l be required before seeding and planting,
Mulching' MulEh shalr be used on a1l regraded and topsoiled areas
to control erosion, to promote gerurination of seeds, and to increase
the moisture retention of the soil " lfulch shall be anchored to .the
soil' surface where aPPropriate, to ensure effective protection of
the soil and vegetation.. Mulch neans vegetation residues or other
suitable materials that aid in soil stabilization and soil moisture
conservation, thus providing nicro-clinatic conaitions suidaUt; ;;"
gerrnination and growth, and do not interfere nith the postinining
use of the land. Annual grains such as oats, rye and wheat nay be
used' instead of nulch when it is shown to the satisfaction of the.

,* leeulatorv authority.that .the su!.stqtutei ,"'*, ;;Gfi; 
-i;-t'

quate stability and that they wiri later be replaced'uy 
"p""iur 

..'

f r l r '
FJ;'

"i;\l'.:J"J

;::iY-

J;i;

approved for the postnining use. -. :
- i '

[e)
a

G) The permittee shall use technical publications or the results
of laboratory a:id field tests approve,t by the regulatory

' authority to deternine the'varieties, specieb, seeding rates,
and soil amendment 'Practicies essential for establishrnent and
se1f - regenerat ionofvegeta t ion. rh ,eregu1atoryauthor i ty

shall approve species selection and pranting plans. 
'

(2) l'Ihere hayland, pasturer or range is to be the postnining land
use, the species of grasses, i"g,*"r, browse, trees, . or forbes
for seeding or plantilg and their pattern of distribution shatl
be selected by the permittee to provide a diverse, effective,

' and Permanent vegetative cover with the s'e'asonal variety ,
succession, distribution, and regenerative capabirities native

-s7 -
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to  the area '  L ivestock graz ing wi l l  not  be a l lowed on rec la ined
land unti l  the seedlings are establ ished and can sustain managed
grazing' The regulatory authority in consultat ion with the per-
mittee and the landowner or in concurrence with the governnentaL.
land-manageing agency having jurisdiction over the surface, shall

(3) ff:::T::"::"1,':: ;:'ff:T::.ffiT#":f"::ffi;::.:'""i,,s
shall plant trees adapted for local site conditions and climate.
Trees shalt be planted in combination with an herbaceous cover of
grains, grasses, legunes, forbes, or woody plants to provide a
diverse, effective, and permanent vegetation cover with the s.-^asonal
variety, succession, and regeneration capabil i t ies native to the
area.

(4) 
'  
Itrhere wildlife habitat is to be incruded in the postnining land use,
the permittee shall consult with appropriate state and Federal
wildlife and land managernent agencies and shall select those species
that wil l  f-ulf i l l  the needs of wildlife,.. including_food, wlter,cover
and sPace ' ' Plant grorrpings and water resources shall be ,p"c"a and
distributed to fulfill the requirements of wildlife. - - ..

('f)

. ( l )Successo f revege ta t i onsha11bemeasu redon thebas i so f ] . ; . j . .

t' 'reference areas aPProved by the regulatory authority.. Reference. .
areas mean land units of yarying size and shape identified and
maintained rurder appropriate managengnf for the purpose of
neasuiing ground cover' productivity and species diversity that
are produced natural'br- The referenc'e areas rmrst be representative
of 'geologr, soils' slope, aspect, and vegetation in the pernit
area' Management of tire reference area shall be corrpaiable to
that which will be required for the approved postnini.ng land use
of the area to be rinJa. ;;-a";;r;"- aouthority shall approve
the estinating techniques that wilr be used to deternine the
degree of success in the rev.egetated area.

Cz) The. ground cover of riving plants on the revegetated area
shall be equal to the. grorrnd cover of riving plants of the approved
reference area for a urininurn of two growing seasons. The

:_

'i:'?

i ; - r
15' '

fi'l
' f

t9
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ground cover shall not be considered equal if i t  is less than90 percent of the ground cover of the reference area for anysignif icant portion of the nined rand. Exceptions nay beauthorized by the regulatory authority for:
(i) Previousry 'ined areas that were not reclairned to the

standards requiied by this chapter prior to the effective
date of these regurations. The ground cover of living
plants for such areas sharr not be ress than required
to control erosion, and in no case less than that existing
before redisturbance;

(ii) Areas to be deveroped irunediatery for industrial or
residential 'se - The grormd cover of living pr"rrts
shalr not be ress than required tg control erosion,
as used in this paragraph, imediately neans less at 

"r,2'years after regrading has been completed for the area
. ' a ' aEo be used;  and

@
{.f

ffi

r.i]r-;:;.

it':;

i ; ' .

(3)

( i i i )

i i

Areas to 'be used for agricultural croplant purpos€s..-..r...
success in revegetation of croplant shalt be.deternined
on the basis of crop production fron the nined area
coupared to the reference area. crop production fron
the rnined area stiait be cqddrtto that or irr" approved
reference 

- 
ar6a for d'*iiir,--of"twri growirrg rirrons.

Product ionsha11not . .beconsi ie ' tJ . "q* , - ' - i t i i i l r " , '

than 90 percnet of the production -of the reference area
for any significant portion of the'rnined area.

(s)

species diversity, distribution, seasonar variety, and, vigor
shall be evaluated on the basis of the results which could
reasonabry be e4pected using the nethods of revegetation

.j aPproved under paragraph (e) of this section.
seeding of slockpile-d topsoil. Topsoil stockpil.erl in compliance
with Mc-715'16 must be seeded or planted with an effective cover
on nonnoxious, quick growing annuar and perennial plants during the
first normal period for favorable pranting conditions or protected
by other.approved measures as specif iea ir, MC-7rs.16.

-59-
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(2)

(3)

(4)

(s)
(6)

r,l a)t.: '-r:7'
/:l ";.

t \ * ' .  ' .  , . i .
1i;;'

(a) This Part establishes special init ial performance standards that
appry in the following special circumsa*.*r,
(1) Mc-716'2'applies to surface-coal mining operations on steep

s lopes.  '

::,l

;t;i

I t:-.|.

MC-716'3 applies to surface coal rnining operations involving
mountaintop removal.

MC-716.4  is  reserved.

MC-716.5 is reserved.

I*lC- 716. 6 is reserved,.

Mc-7L6 -7 applies to surface coar rrining operations on prine
fa::nlands.

(b) All surface coal nining 
'and, 

reclanation operations subject to this
part shall comply with the applicable special performance standards
in this part. such operations shall also conply with all general

. Performance standards in Part 715 of this chapter rmless specifi-
cally exempted in this part fron the.requirements of part zts':

(a) The pernitt:-", ton-{ucting 
TI5-Te.-.:.gr1. nining 3tq. r-eclagation operations

og .natural slopes_.that ex::ug. zo -l"q.t"es,_ on r_ess:" ."l.opes.that require
measures to protect the area fron disturbancer- as-determined by the
regulatory authority after consideration of soils, clinate, the rnethod,
of operationsl geology, and other regionai characte"irli"r, shall meet
the follor*ing perfonnance standards. ltre standards of this section do
not aPPIy where mining is done on a flat or gently rolling te*ain with
an occasional steep'slope through which the rrining'proceeds and leaves
a plain or predominantly flat area; or where the nining is governed by
I,lC-776.S.

(1) spoil, waste materials or debris, including that fron clearing
and gnrbbing, and abandoned or disabled equipment, shal1 not be
placed or allowed to remain on the downsrope.

(2) The highwall shall be compretery covered with spoil and the dis-
turbed area graded to compl'y with the provisions of MC-715.14 of
this chapter- Land above the highwall shall not be disturbed wr-
less the regulatory authority finds that the disturbance will
facilitate' compliance with the requirements of this section.i:J
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(3) l laterial in excess of that required to meet the provisions
of I ' lc-715.14 of th is chapter shal l  be disposed of in accor-
dance with the requirements of MC-715.15 of this chapter.

(4) woody naterials nay be buried in the backfilled area only
when burial does not cause, or add to, instabil i ty of the
backfilr - I{oody naterials may be chipped and distributed
through the backfill when approved by the regulatory authority.

(a) surface coil rnining and reclamation operations that remove entire
coal seans rr'urning through the upper fraction of a nountain, ridge,
or hill by removing all of the overburden creating a lever plateau
or gently rolling contour with no highwalls renaining are. exempt
from the requirements of MC-715.14 of this chapter for achieving
approximate original contour, if the forlowing reguirenents are
ne t :
'(1) An industrial, conmercial, agric-ultural, residential, or:pubtic

facility (including recreational facirities) use is proposed
for the affected, lando .

(2) fire alLernativ'e land use criteria'in MC-7ls.Ig (d) of this
t .. chapter are r"i and the prbpo!;i ir- 

"pi*ir"e-bi 
thL ics..r"

authority. '

(5) All other applicabre requirenents o{ part

can be met.
715 of this chapter

tb) surface coal 'mining 
and reclanation operations conducted r'rder this

section sharr conply with the forrowing.standards:
(1) An outcrop barrier of sufficient width, consisting of the toe

of the lowest coal seam, and ilr associated 'overburden 
shall

' be retained to prevent slides and erosion.
(2) The finar graded top plateau slopes on the nined area shall

be less than 1v:5h so as to create a level plateau or gently
rolling configuration and the outslopes of the ptateau shall
$ot exceed lv:2h, except'where engineering data substantiates
and the regulatory authority finds that a nininum static safety
factor of  l .S wi l l  be at tained.
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The resul t ing level  or gent ly rol l ing contour shal l  be graded
to drain inward from the outsr.ope except at specific points
where it drains over the outslope in protected stable channers.
Darnage to natruar watercourses below the irea to be mined
shall be prevented.

spoil shall be placed on the nountain top bench as is necessary
to achieve the postmining rand use approved under Mc-71s. t g
of this chapter. All excess spoil naterial not retained on the

- mountain top shall be placed in accordance with the standards
of MC-715.15 of th is chapter,
Arr permits giving approval for nountain top removal sha1l be
reviewed not more than 3 years from the date of issuance of
the peru,it, unless the pe:mittee affirmativer), denonstrates
and the regulatory authority finds that all operations are
proceeding in accordance with the'terms of the permit and
applicable requirements-of the Act and the regulations of
this part.--'The'terms bf ttre perrnit shall be in accordance
with' the requirements of the Act and the regulations of thls
part .

Cz) The tems of a pe:mit for nountiin top removal nay be nodified
ri .. by the regulaior! authority-if it determines 'that 

more'stringbnt
measuTes are 'necessary to. prevent or control..sides and erosion,
prevent danage to natural-water courses,'avoid, water pollution,
or'to assure 3uccilssful revegetation.

MC-716.4 is reserved

MC-716.5 is reserved

yC-716.6 is reserved

MC-7 76 .l . prime Farmland

1) Permittees of surface coal rnining and reclamation operations con-
ducted on prine farmland shall comply with the general perfomance
standards of -Mc-715 of this chapter in addition to the special
requirenent-s of this section. Prine famlands are those lands

(3)

(4)

(s)
'*
f ' l r

(c) (1)

4f;":.'\sjy

rT;-
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(a)

$2rl
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defined in paragraph Cb) of this section that have been used
for the production of cult ivated crops, including nurseries,
orchards, and other speciality crops, i ld snall grains for at
leasd 5 years out of the 20 years preceding the date of the
pemit appl ication. .

(2) The requirements of this section are applicable to any permit
issued on or after August 5, tg77. Permits issued before that
date and revisions or renewals of those pe:mits need not confo:m
to the provisions of this section regarding actions to be taken
before a permit is issued. Permit reneuals or revisions shall
include only those areas that:
(i) were in the original permit area or in a mining plan

approved prior to August 3, t9T7; or
(ii) Are contiguous and under State regulatio4 or practice

would have nornally been'considered as a renewal or
reyision of a previously approved plan..

Definitiorl. Prime famland neans those lands that meet the alipl.i-
cability requirenents iir paragraph (a) of this section and the
specific technical criteria prescribed by the Secretary of Agriculture
as published in the F"dut"l Rugistur on August 25, Lg77. These criteria

,?Tu included here for convenidnse. .Te:ms'us€d'in this section are
defined in U-s. Departnent of Agriculture publications: .SoiI Taxonomy, ..
Agriculture Handbook 436; Soil Survey Manual, Agricul.tgre ltandbook
18; Rainfall-Erosion Losses' From cropland, Agricprture Handbook 2g2;
and Saline and Alkari Soils, Agriculture Handbook 60. To be considered
prine famland soils must meet all of the following criteria:
(1) Ttre soils have:

' (i) Aquic, udic, usticr or xeric noisture regines and sufficient
available water capactiy within a depth of 40 inches or in ..-1

the root zone if the root zone -is.less than 40 inches .deeprto
produce the comrnonly grown crops in 7 or nbre.years out of 10;or

(ii) X'eric or ustic uroisture regimes in which the available water.
capacity is lirnited but the area.has a developed inigation .
water supply that is dependable and of adequate quality (a
dependable water supply is one in which enough water is

' available for irrigation in 8 out of l0 yearsfor the crops
conmonly grorm); or

(iii) Aridic or torric rnoisture regines and the area has a developed 3 g :J

cb)

.:-;'l!

.  a . '
, i i l
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i r r igat ion water suppty that is dependable and of adequate'
qual  i ty.

(2) The soils have a temperature regirne that is fr igid, nesic, thermic,
or hyperthermic (pergelic and crylic regines are excluded). These
soils that at a depth af 2a inches have a nean annual tenperature
higher than 32 degrees F. In addition, the nean sunmer temp6rature
at this depth in soils'with an 0 horizon is higher t l ian 42 degrees
F', in soils that have no 0 horizon the nean sunmer temperature is
higher than Sg degrees F.

(3) The soils have a pH between 4.5 and 8.4 in a1l horizons within a
depth of 40 inches or in the root zone if the root zone is less
than 40 inches deep. .

(4) The soils either have no water table or have a water table that
is maintained at a sufficient depth during.the. cropping season
to allow food, feed, fiber, forage, and oilseed crops conmon
to the area to be grown.

(5) The soils can be managed so that, in all horizons within: i depth
of 40 inches or in the root zone if the root zone is less .than
40 inches deep, during part of each year the conductively of
saturation extract is less than 4 rnnhos/cn and.the exchangeable

. sodirrn percentige (ESp) is' ress than 15; :
- t i

t6) The soils are not flooded frequently 'during 
the growing season

(less often than once in ) years).
(7) The soils have a product of'K (erodiiility factor x percent slope

o f1ess than2 .aandap roduc to f I ( so i1e rod ib i 1 i t y ) xc ( c1 ina t i c

factor) not exceeding 60.
(8) fire soils have a penneability rate of atleast 0.06'inch per hour

in the uPPer 20 inches and the mean annual soil tenperature at a
depth of 20 inches is less than 59 degrees F. ; thi:' pe:meability
rate is not a liniting factor if the nean annual soir tenperature

. is Sg degrees F. or higher.
(9) Less than 10 percent of the surface layer (upper 6 inches) in these

soils consists of rock fragrnents coarser than i inches.
Cc) Idi"tifi""tio" of p . prime fa::urland shall be identified

'on the basis of soil surveys submitted by the appricant. The regulatory
authority also nay require data on inigation, drainage, flood contror,
and subsurface water management. lJre requirement for subnission of soil

f.....*

' . J

,::Ti
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surveys nay be waived by the regulatory authority if the appli-
cant can demonstrate according to the procedures in paragraph (d)
of this section that no prirne farmlands are involved. Soil
surveys shall be conducted according to standards of the
National Cooperative Soil Survey, which include the procedures
set forth in U-s. Department of Agriculture Handbooks 4J6
(Soil Taxonomy) and 18 (Soil Survey Manual) , and shall include:
(1) Data on moisture availabil i ty, temperature regine, f looding,

water table, erosion characteristics, permeabil i ty, or other
information that is needed to deternine prine famland in
accordance with paragraph (b) of this section;

(2) A map designating the exact location and extent of the prine
farrnland; and

(3) A description of each soir napping unit.
(d) 

. fire 1and sh"l:l not be con-
sidered as prime farmland where the applicant can denonstrate one'or
more of the following situations.
(1) Lands within the proposed pernit uo,rrla""ies have been usqd

for the production of cultivated. crops for 1ess than S years
out of 20 years preceding the date of the perrnit application,

{?) The slope of all land within the pe:mit area is 10 percent or
greater.

(5) Land within the pemit. area is nog'irrigatua o" naturariy ,,rt-
irrigated, has no develop"a.*lt"is.ippry thai i, i*p"ri.ui"'tand
of adeguate quality, and the average annual precipitation is t4
inches or less. .

(4) other factors existr'such as a very rocky surface, or the land,
is frequently flooded, which clearly prace all land within the
area outside the purview of prine famland.

(5) A written notification based on scientific findings and soil surveys
that land within the Proposed nining area does not meet the appli-

.cability requirements in paragraph (a) of this section is submitted
to the reguratory authority by a qualified person other than the'appricant, 

and is approved by the regulatory authority.
Ce) . fite applicant shall subnit to

the regulatory authority a plan for the nining and restoration of
any prime farmland within the proposed peruit bormdaries. This
plan sharl be used by the regulatory authority in ju.dgi.ng the I

i#
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technological capabil i ty of the applicant to restore prime farmlands.
The plan shal l  include
('1) A description of the original undisturbed soil profi le, 3s

determined from a soil survey, showing the depth and thickness
of each of the soil horizons that collectively constitute .the
root zone of the locally adapted crops and are to be rernoved,
stored,  and replaced;

Lz) The proposed method and type of equipment to be used for
removal, storage, .and replacernent of the soil in accordance
with paragraph (g) of this section;

(3) The location of areas to be used for the separate stockpiling
of the soil and plans for soil stabil ization before redis-
tribution;

(4) rf applicabre, documentation such as agricurtural school
studies or other scientific {ata .frorn comparaPlu arels l.l"tsupports the use of other suitable naterial, instead ot.the
ArB, or C soil horizon, to obtain cin the restored area'.'equi-
valent or higher levels of yieild as aon-nined prine fa:mlands
in the surrounding area under equivalent levels of manageruent;

"1,?l':i;i:..r
,:+:/

and

i' :i

.  : . -
,, [5) Plans for seeding or crbpping the final.graded nine fana and

the conservatio4 practices to control rrorion and'sedimenta-
tion during the first 12 nonths after regarding is 

-conrpleted,. 
-

Proper adjustnents for seasons nust be srade so that final
graded land is not exposed to erosion during seasons when
vegetation or conservation practices cannot be established
due to weather conditions; and

C6) Available agricultural school studies, conpany data, 'or other
scientific data for comparable areas that denonstrate that the
aPplicant using his Proposed nethod of recl.amation wiir achieve,
within a reasonable time, equivarent or higher levels of' 
yield after mining as existed before mining.-

consultation rrrith secretary of Agriculture and issuance of
c1) The regulatory authoritynay grant a perrnit which sharl

lncorporate the plan submitted under parigraph (e) of this
section, if i t  f inds in writ ing that the applicant
(.i) has the' technological capability to r.estgre the prime

-66 -
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farrnland witlr-in the proposed permit area, within a
' reasonable tine, to equivalent or h,igher revels of 

""-

yields as nonmined prirne fa:mland in the surrounding
area under equivalent levels of nanagernent; and

tii) lfill achieve compliance with the standards of paragraph
(gl of this section. 

'

(2) Before any pernit is issued for tlre areas that include prine
farmlands, the regulatory authority sha1l consult with the
Secretary of Agriculture. . The Secretary of. Agriculture will .
provide a review of the proposed nethod of soil reconstruction
and comneiit on possible revisions that wiII result in amore
complete and a'ilequate restoration. the Secretary of Agricul-
ture has assigned his'responsibil i t ies under this paragraph
to the Adrninis trator of the U . S . Soil Conse::rration Service
and the u-s. soil consenration service wil l  carry out the.
consultation and review through the' State Cohsenrationist.

(g) Special, requirenents. For all prine farmtands to be nined and
reclaimed, the applicant shall meet the foJ.lowing special require-
rnents:

(1) Alr soil horizons to'te'us'eciliir tiie rdionstructi-dn br trre - -: ' .' '
t i

soil shall be renoved before drilling, blasting, or nining
to prevent contaminating the soil horizons rrith undersirable

' materials. Itlhere rimoval of 
'soil 

horizons result in irosion 
-

that nay cause air and water pollutionr'the regulatory authority
' shall specify nethods of treatnent to control erosion of
exposed overburden. The pernittee ,n"rr
.Ci) Renove separately the entire A horizon or other suitabre

soil naterials r+hich will create a final soil having an 
'

. equal or greater- productive capacity than that which
existed prior to'nining in a manner that preventi nixing

' or contaninati-on with other naterial before replacenent;
Gil Remove separately the B horizon of the natural soil or. a

cornbination of B horizon and underlying c horizon or
other suitable soil material that wil l  create a recon_
structed root zone of equal or great6r productivity
capacity than that which existid prior to nining in a
manner that prevents mixing or contanination r*ith othir
mater ia l ;  and

31s
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[ i i i) Rernove separately the underlying C horizons or other .

strata, '  or a combination of such horizons or other strata,
to be used instead of the B horizon that are of equal or
greater thickness and that can be shor*n to be equal or
nore favorable for plant grol*th than the B horizon, and
that rvhen replaced r+il l  create in the reconstnrcted soil

final root zone of comparable depth and quality to that
which existed in the natural soil.

t2) If stockpil ing of soil horizons is allowed by the regulatory
authority in lieu of immeCiate replacenent, the A horizon and
B horizori'must be stored separately frorn each other. fiie
stockpiles rnust be placed within the permit area and rvhere they
wil l not be disturbed or exposed to excessive erosion by rrater
and/or wind before the stockpiled horizons can be redistributed
on terrain graded to final contour. . Stockpiles in place for
nore than 30 days must meet the requirements of MC-71S.J6(c).

t3) Scarify the final .graded land beforte the soil horizons"are

.' replaced.

C4) -Replace the rnaterial fron the B horizon, or other suitable.
naterial specified in paragraph (g) G) cii) or (g) (1) (iii).

t' i ' of this section in suclr- a manner as to avoid excessive com-
paction of overburden and to a thickness conparable to the
root zone that existed in the soil -before nining.

$) Replace the A horizon or other suitable- soil naterials, which
will create a final soil having an equal or greater productive '

capacity than existed prior to urining, as the final surfaee
soil layer to the thickness of the original soil as deter- :

nined in paragraph (g) (.r) (i) of this section in a nanner
that

ti) Prevents excess conpaction of both the surface thyer and
underlying material and reduction of permeabil i ty to less

'than 0.06 inch per hour in the upp er z0 inches of the

i.;'!
, t i

'!;) Gi)

C6) Apply

quick

reconstructed soi l  prof i le;  and
Protects the surface layer froru wind and water erosion
before i t  is  seeded or planted.
nutrients and soil amendnents as needed to establish
vegetative growth.

-68 -
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t (") cornpliance. AII underground coal mining and associated reclamation
operations conducted on lands where any element of the operations
is regulated by the state shall conply with these perfornance
standards.

(1) For the PurPoses of this part, rmderground coal rnining and
associated reclanation operations nean a combination of surface
operations and undergrormd operations. . Surface operations in-
clude construction, use, and reclamation of new and existing
acceis and haul roads, above ground'repair areas, storage areas,
Processing areas, shipping areas, and areas upon which are sited
support facilities including hoist and ventilating ducts, and on
which naterials incident to undergrormd nining operations are
placed' UndergroTg ope.rations incrude undergror-rnd .construction,

. oPeration, and reclamatiott oi srrarts, adits, underground. support'
facilities, underground rrining, hauling, storage, ana itasting.
For the purPose of this part the te:m permittee .neans thd person
pe:mitted to 

.colduct undelrroun-d.nining operations by the State
or if no pu-,if i; iiiula'in thelr...", the pirson oierating a'rrine.
For the PurPose of this prrir 

taira,obed 
arerl r"*, surface ivork

areas and lands affected by surface operations including brit not
limited to, roads, itirru entry excavations, above ground (surface)
work areas, such as tipples, coal processing facilities, and
other operating'facilities, waste work and spoil disposal areas,
and nine waste impo'ndrnents or enbanknents

:,

(2)

" (5)

eG) . A cop)r of all current' pe:rmitsr.
aPProved plans or other authorizations to operate the rnine
available for inspection at or near the nine site.

l icenses,

shall be

\ (a) specif ications ' All signs required to be posted shatl be of a standard
design that can be seen and read easily and shall be nade of durable
naterial, and shall conform to local ordinances and codes. The signs
and other narkers shall be naintaineil iluring all operations to which
they pertain.

\'(b) 
Mine and permit identification signs- signs identifying the nine area $!

r"f
;r
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shal l  be displayed at al l  points of  access to the permit 'area fron

public highways . Signs shal l show the name, business address, i ld

telephone number of the permittee and ident,if ication numbers of

current nining and reclanation permits or other authorizations to

.oPerate. Such signs shall not be removed unti l  after release of

a l l  bonds.

t  uq-2t7. !4 Backf i l l ing and Grading of Road cuts,  Mine Ent Area Cuts

and 0ther Furface Work Areas..

\ (a) Upon completion of underground mining.. Surface work areas. which are
' involved in excavation, disposal of uraterials, or otherwise affected,

shall be regraded to approximate original contour. The permittee

shall transport, backfi l l  and compact f i l l  naterial to assure stabil i ty

or to prevent leaching of toxic pollutants. Barrbn rock or sinrilar

materials excess to the nining operations and which are disposed..gt

the land surface shal I be subj ect to the provision of MC-717. 15 of ' ..--.:

this part. Roads and support facility areas existing prior.to-the

effective date of this part and used in support of rurderground nining

operations which are subject to this part'ihalf:be regraded to the

extent deened feasible by the regulatory authrotiy based -on the'

r, availability of backfill naterial and resulting stability of the af-.

fected lands after reclamation. As'a nininr:rnr'the pe::urittee shall be

required to:
t 

[f) Retain all earth,rock and other rir,"r"f *nw"rru r.a"=i"f, orrt 

-

the solid portion of existing or new benches, except that the

regulatory authority nay permit placeurent of such naterial at

the site of the faceup as a means of disposing.of excavated spoil

when additional working space is needed to facilitate operations.

Stich placenent of naterial shall be linited to mininize distur-

bance of land and to the hydrologic balance. Such fills shall be

stabilized with vegetation .and shal1 achieve a ninimr:m static

safety factor of 1.5. In no case shall the outslope exceed the

angle of  . repose.
\ t (2) Backfi l l  and grade to the most moderate slope possible to elininate

any highwall along roads, mine entry faces or other areas. Slopes

shall not exceed the angle of repose or such lesser slopes as re-

quired by the regulatory authority to naintain stability.

-70-
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n' Cb) 0n apProval by the r.egulatory authority and in order to conserve

soil noisture, ensure stabil i ty, and control erosion on final

graded slopes, cut-and-fi l1 teraces may be allowed if the

terraces are appropriate substitutes for constnrction of lower

grades on the reclaimed lands. 'llhe terraces shall neet the

fol lowing requirements-:
t (f) fte width of the individual terrace bench shall not exceed

20 feet unless specif ically appxoved by the regulatory

authority as necess.ary for stabil i ty erosion control, o!

5roads

? tZl fire vertic'iI 'distance between terraces shall be as specified

by the regulatory authority to'prevent excessive erosion

and to provide long-tern stabil i ty. 
'

\  tS) The slope of the terrace outslope shall not exceed 1v:2h

[50 percent). Outslopes which exceed lv:2H [50 percent)

may be approved if they have a minim:n siatic safety factor '--

of 1.5. or more and provide adequate control over erosioh'

and closely resenbl.e the surface configuration of tlie Land
'prior 

to nini.ng. In no case na)' highvralls be ieft as part

of terraces. . .

t'C+) Culverts and underground rock ariini itt"f l be''used on the'

terrace only when approved by the regulatory authority.
o l'I \Lc) All Surface operations on steep slopes oE-ZA degrees or nore or on'-

such lesser slopes as the regulatory authority define as a steep

slope shall be conducted so as not to place .an)r uaterial on the
' 

downslope below ioad tuts, mine r+orking or other benches, other

than in conr-ormi,nce with paragraph Ca) Cl) of this-part.

Cd), Regrading or stabilizing rills ahd gqllies, Itltren ritls or gullies

deeper than 9 inches form in areas that have been rigraded and

the topsoil replaced but veget,ation has not yet been established,

the permittee shall f i l1, graded, or otherwise stab.i l ize the ri l ls

and gull ies and reseed or replant the 
"t"", 

according to l, lC-717.20.

The..regulatory authority shall specify that erosional features of

lesser s ize'be stabi l ized i f  they resul t  in addi t ional  erosion

and sedimentat ion.

te) Covering coal and acid-forming, toxic-forning, combustible, and

other waste naterials; stabil izing backfi l led naterials; and using

waste naterial for filI. Any acid-forming, toxic-forming, con-

; !1. ' l
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the regulatory authority that are exposed, used, or produced during
underground nining and which are deposited on the Land surface shall,
af ter placenent in accordance with l , tc-717.15 0f th is part ,  be covered
with a nTininurn of 4 feet of nontoxic and nonconbustible material; or,
if necessary' treated to neutralize toxicity, in order to prevent
r+ater pollution and sustained combustion, and to nininize adverse
effects on plant growth and land uses. l{here necessary to protect
against upward rrigration of salts, exposure by erosion, to provide
an adequate depth for plant growth, or to othemise neet local condi-
t ions, the regulatory authority shall specify thicker amount of
cover using nontoxic materi.al. Acid forming or toxic foming naterial'  shalr not be buried or stored in proxinity to a drainage course so as
to cause or pose a threat of water pollution or otherr+ise violate the
provis ions of  MC_7!7.L7 of th is part ,

f ( f ) .A1 l f i na1g rad ing ,p i epa ra t i ono fea r t h ,

' rock and other nonwaste rraterials before repracenent of topsoil in : .
accordance witlL Mc-717 -20, lhall be done along the contour to nini--  - - - o

mlze subsequent erosion and instability. rf such grading, preparation
or placement along the contour would be hazardous to equipurent operators,
grading' preParation or placenent in a direction other than generally
paraller to the contour nay be used. rn all cases, graditrg, irepd-'

"ration 
or placement shall be conducted in a naiter which nininize!

erosion and provides e surface for replacenent of topsoil which will
nininize slippage. -

t/ 
tt Rock and Earth ngleliqls on Surface Areas.

.. 
t*:"t" rock and earth Daterial produceil fron an undergrormil nine and not

di'sPosed in'ndergrormd workings or used in backfirling ancr gracring operations
shall be placed in surface disposal areas in a""ord-"] 

"ran ""o"ir"r"ra, "al'lc-715'15. l{here the vorurne of such roaterial is snarl and its chenical anir
physical characteristics do not pose a threat to either public safety or'the
environnent the regulatory authority nay nodify the requireDents of MC-715.15
in accordance. with MC_717.1a (a) (1).

.

The perfiittee shall plan and conduct wrdergrourd coal uining and reclaDation
operations to nininize disturbance of the prevailing hydrologic balance in order 
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to Prevent rong-term adverse changes in the hydrologic balance that courd
result fro'n underground coal nining operations, both on and off site. changes
in water quality and quantiti" in the depth to ground water, and in the l0cation
of surface water drainage channels shall be nininizeil and applicabre Federal
and State statutes and regulations shall not be violateil. The pe:mittee shall
conduct operatiotis so.as to nininize water polrution an. shall, where necessary,
use treatnent nethods to control water pollution. The pendttee shall enphasize
underground coal mining and reclamation practices that w'r prevent or ninirnize
water pollution and changes in frows in pre.ference to the use of water treat-
nent facilities prior to discharge to surface waters. practices to contlor and
nininize Potlution include., but are not lleited !o\ diverting water frorn under_
ground workings or preventing water contact with acid-or-toxic forning natelials,
and nininizing water contact tine with waste naterials, naintaining nine barriers
to enhance postnining inundation and sealing, estabrishing disturbed areas
through grading, .diverting r'noff, achieving quick growing staads of temporar),
vegetation, and lining drainage channels. rf treatrnent is.requireil to elininate
pollution of surface or ground waters, the perniiliJ sharr bperate and. nairidain
the necessary water treatnent facilities as set forth in this section..

\ ( a ) " ' de ; [ f ! gen t1 i u i i t a t i ons . : . .A11su r fa t . e .d ra i n -

age fron'the disturbed area, including disturbed areas that have been
graded, seeded or plan;;d a;d -*rri.r, renain su6j-ect'to the req:uiremeni:;'--

" 
of this section, except for drainige fron disturbed areas that have
met the requirements of Mc-7 L7 .2a, shall be passed. through a sedi-.
mentation Pond or a seTies of iedinentatfon ponds prior to reaving
the pernit area. Al1 waters which flow or are ienoved fron 'nd,erground
operations or underground waters which are renoved fion other areas
to facilititate nining and which discharge to surfacei waters must il"
passed through aPProPriate treatment facirities prior to discharge
where necessary to neet effluent rinitations. t)
For purposes of ihis section onry, disturbed areas shall include areas
of surface oPerations. but shall not include those areas in which only
diversion ditches, sedimentation ponds, or roads are installed in
accordance with this section'and the upstrean area is not otherwise
disturbed by the permittee. Disturbed areas sharl not include those
surface areas overlying the underground working unless those' areas
are also disturbed by surface operations such as fil.l (disposar) areas,

. support facilities areas' or other najor activities which create a risk
of pol lut ion. r l  . ,
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The regulatory authority may grant exernptions- fron this requirement
only when the disturbed drainage area r+ithin the total disturbed
area is small and if the permittee shows that sedinentation ponds
are not necessary to neet eff luent l imitations of this paragraph
and to naintain water quality in dor+nstrearn receiving waters.
Sedimentation ponds required by this paragraph shall be constnrcted
in accordance with paragraph (e) of this section in appropriate
locations prior to any rnining in the affected drainage area in order
to control sedinentation or otherwise treat water in accordance
with this paragraph- Discharges fron areas disturbed by undergroqnd
operation any be surface operation and reclanation activities con-
ducted thereon, nust meet all applicable Federal and State regu-
lations and, at a minimum, the following numerical .effluent limitations.

:jtt

{:"F.-  - . :  I

.ffi
.Fj':

'i:t,
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EEPLUENT LTMITATTONS. TN MTLLTGRA],IS PER LITER.

ng/L ercept for ph.

Effluent
charaeterLsti.es

Mashnmt
atloutahlel

Auetige of dailg' aahues
fon 30 conseeutive. -&is-

::.clwrge dagsl

:;,i':'

fnon, total
M;;L";;[:;to|.:
Iotal suspepded

solidsa
pE3

?.0
4 .0

70 .0

Hithin the
yange .6.A

3 .5-  ' 'z.o'-
25.0

to  9 .0

'-;rr'

TBased on ?ep?esentative sanplittg.?rn atgh' totat, stlspe?d"d 
"ili.d,"" 

Linritationi att be detenrined, on acq2e-by-ease b_asi.s, but -theg rmtst rwt be g"*i" thm as ng/t d;*rhnalloutabld md..z! ng/_L (aoelage of dai,iy *r;- f"; gi 
"o*L"niue.diseltarge dqs) bas-ea orya repvesentatiite ir,pii6.- 

- 
...-:--. -oFlltere the appLic-ation of tteutialization md, s'edineyttati^ott treahnenttechnolow tesults in ihat;,ttty to cornply itn ti ,,*ri**;" timi,tationsset forth, the negulatong aulpriw nwg allou the pt .LZteL in thedisclwge to eseeZd to a small eaientiti ryi"" ttlit;f i.0 in orderthat the manganese Limi.tati.ons will be aehteTteil.
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tI ) Anf overf l ow or other discharge of surface mter frorn the disturbed
area within the pernit area demonstrated by the pernittee to result
from a precipitation event larger than the l0-year 24-hour frequency
event will not be subject to the effluent limitations of paragraph
Ca) .

(2) The permittee shall install, operate, and naintain adequate facil i t ies
to treat any water discharged from the disturbed area that violates
applicable Federal or state regulations or the l imitations of paragraph
h) ' rf the pH of waters to be discharged from the disturbed area is
normally less than 6-0, an automatic l irne feeder or other neutrali-
zation process approved by the regulatory authority shall be installed,
operated, and maintained. If the regulatory authority f inds that 

' !

small and infrequent treatment requirements to neet applicable
standards do not necessitate use of any autonatic neutralization
Process, and the nine nornally produces less than S00 tons of coal
Per day, the regulatory authority can approve the use of a mannual
system if the pernittee agrees to ensure that consistent and tinely
treatment is carried out.( co) Surface water monitoring.

(1) The permittee shall submit for approval by the regulatory aurhority
tia surface water nonitoring progran which meets the forlowing require-
. ments:

x Ci) Provides adequate monitoring of all discharge from the disturbed,
area and frorn the underground operations.' -

Cii) Provides adequate data to describe the likely daily. and seasonal
variation in discharges from the disiurbed area in terrns of
frot+, PH, totar iron, total manganese, and totar suspended

"2 sorids and as requested by the regulatory authority, any other
parameter characteristic of the discharge.

[iii) Provides 
'monitoring 

at appropriate frequencies to measur_e
normal and abnormal variations in concentrators.

Gv) Provides an analytical quality control system including standard'
'  nethods of analysis such as those speci f ied in 40 CFR 1s6.

(-v) Provide s regul ar reports of at 1 measurements to the regulatory
- author i ty wi thin 60'days of  sample col tect ion unless violat ions

of permit conditions occur in which case the regulatory authori.ty
shall be notified irnmediately after recei'pt of analytical resultr. .* o-75- o r
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[:B by the pernittee. If the discharge is subject to r.egulation
by a Federal or State permit issued in compliance r+ith section
301 of the Federal Water Pollution Control Act Anendment of Lglz
C33 u.s.c. Mc-rJIr), a copy of the completed reporting form
supplied to meet the perrnit requirements nay be submitted to the
regulatory authority to satisfy the reporting .requirements if the
data meet the frequency and other requirenents of this paragraph.

Equipment, structures, or other measures necessary to accurately
neasure and sample the quality and quantity of surface water dis-
charges fron the disturbed area of the pernit area shall be properly.
installed, nainiained and operated and. shall be removed when no
longer required.

\ cc) land flow away fron disturbed areas.
In order to minirnize erosion and to prevent or remove water from contacting
toxic-producing deposits, overland floq fron undisturbed areas Dsy, as
required or aPProved by the regulatory authority, be diverted away, from
disturbed areas by neans of temporary or permanent diversions structuTes.
The following requirements shall be net for such iliversions: -

" 
LD Temporary diversion structures shall be constnrcted to safely

pass the peak runoff from a precipitation- -event- rith a one year
trecurrence interval, ox a larger event as.specified.6y the regu-

ratory authority. 
f*" design criteria nust assure adequate protection

of the environment and public during the existence of the temporary
diversion structure.

I LT Permanent diversion structures are those remaining after nining and
reclanation and approved for retention by the regulatory authority

' and other apProPriate State and Federal agencies. To protect fills
and ProPerty, to prevent water fron contacting toxic-producing
deposits, and to avoid danger to public health and safety, perngnen_t
diversion structures shall be constructed to safely pass the peak
runoff from a precipitation event with a 100-year recurrence interval
or a larger event as specified by the regulatory authority. per-
manent diversion structures shall be constructed with gently sloping
banks that are stabil ized by vegetation. Asphart, concrete, or
other sirnilar l inings shall not be used unless specif ically required
to prevent seePage or to provide stability and they are approved
by the regulatory authority.

/ i : \
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detent ion basins.

Cd) Strean channel i iversions. In
pernits r,

the event that the regulatorll authority

the regulations of MC-ZIS.17(d) sha1l

\ Ca) Diversions sha1l be des.igned, constnrcted, and maintained in
a manner so as to prevent additional contributions of suspended
solids to strearnflow, or to runoff outside the permit area to

' the extent possible, using the best technology currently avail-
able. In no event shal1 such contributions' be in excess of
requirements set ;y applicable stite or Federal law. Appropriate
sedinent control neasures for these diversions shall includ,e,
but not be l imited to; maintenance of appropriate gradients,
channel lining, vegetation, and roughness structures and

i : " !

aPPly. .
'Ce) 

Sediment control measures. Appropriate sediment control neasuTes

ctea, and maintained to prevent additional
contributions of sedinent to streamflow or to runoff outside.,tiid
permit area to the extent possible, using the best technology
cu r ren t l yava i l ab le .  .  . .

Cl) Sedinent control measures include 
'practices 

carried out rrithin
and adjacent to the disturbed area. Tlre scale of doyrnstream

I . t . . p rac t i cessha11 re f1ec t t hedeg ree towh i chsucess fu1 techn iqu

aTe applied at the sources of the sediment. Sediment control
measures' consist of the uti l ization of proper niniitg, 'recla-
nation methods, and sedirnent control praitices (singly or in
cornbination) including but not rinited to:

Ci) Disturbing the smallest practicable area at any one tine
during the nining operation through progressive backfilling,
grading and timely revegetation; .),  9  _ _ _ _ _ a

Cii) Consistent with the requirements of MC-715.14 and MC-ZIS.Is
of this chapter shaping the backfill naterial to pronote a
reduction of the rate and volune of runoff.

[ i i i) Retention of sediment'within the pit and disturbed area;
Civ) Diversion of overland and channelized flow frorn undisturbed

areas around or in protected crossings through the disturbed
area;

Cv) uti l ization of straw dikes, riprap, check dams, mulches,
vegetative sediment f i l ters, dugout ponds, and other

-77 -
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aeasures' that reduce over land f low veloci t )"  reduce

runoff volurae or entraP sedirnent;

Cvi) Sedimentation ponds

CZ) Sedinentation ponds nay be used individually or in series,

should be 1ocated as near as possible to the disturbed area

and whele possible out of najor strean courses, and shall

feither individually or in seriesJ rneet the following criteria:

Ci) Sedinentation ponds must provi(de 24 hour theoretical

detention time for the inflor+ or runoff entering the

pond(s) from a 10 year, 24 hour precipitation event.

Runoff diverted, in accordance with paragraPhs (c) and

[d) of this section , avay from the ilisturbed drainage areas

need not be considered in sedimentation pond design-

In deternining the runoff volume the characteristics of

the rnine site, reclamation procedures, and on-site

sediment Control practices shall be considered'

Cii) Upon approval of the regulatory authority theoretical

detention tiire nay be reduced to not less than l0:hours'

as demonstrated by the pe::nittee, equal to the i-nprove-

men t insed inen ta t i on . . remova1e f f i c i enc } r .asa resu1 to f

. pond design including but not linited to poncl .configuration,

inflow-outflor+ facilities and their relative location,

baffles to decrease inflow.v.elgcity and short -circuitil8'

a surface area sufficient to. achieve the sediment trap

efficiency necessary to meet effluent lirnitations CMC-715 Ca),

and sedinent control neasures provided in MC-715.17 [e) Cl) .

G i i ) f i r e regu1a to r yau tho r i t ynayaPProveade ten t i on t ime1ess

than the tinr.9 required by paragraplu Ce) L2) [i) cr Cii) of

this section, when the permittee has denonstrated that

' the size distribution or the specific gravity of the

suspended natter or. the util ization of chenical treatment

or flocculation. are such that the effluent linitations can

be met. The detention tine shall be stipulated.

CS) An additional sedinent storage volume nust be provideil equal to

0.t acre-feet for each acre of disturbed area trithin the upstream

drainage area. Upon approval of the regUlatory authority, the

sedirnent storage volume may be reduced ih an amount

,  !  308
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'  as demonstrated by the permittee, equal to'the sedinent removed
by other aPProPriate sediment control neasures such ls those'
identif ied in paragraph ce) (r) of this section, or by lesser
sediment yields as evidenced by ernpirical data for nrnoff
characteristics .

(4) Ponds nay be of the permanent pool or serf-dewatering ;".
Dewatering-type ponds shall use siphon or other dewatering
methods approved by the reguratory authority to prevent
discharges of polrutants within the design frow.

Cs) spil lway systems shal l be properry located to maxi:nize the
distances itot the point of inflow into the pond to-rnaximize

'  detent ion t ines. spi l lway systerns shal l  be provided.to
safely discharge the peak runoff from a precipitation event
witlr- a Z5-year recurrence intenral, or larger. event as
specified by the regulatory authority.

.l;':',
T

:

t:g't

C6l sediment sha1l bij ienoved fron sedimentation ponds so a.:..assure maxiinum sediment renoval efficiency and. attainrnent
naintenance of effluent linitations. .Sedi:nent shall be --

disposed of in a nanner that ninimizes adverse effects on

._ : .
to-

and

surface waters due to its chenical and physical characteristics,

.. 
,, . on infiltration' vegetation or surfaLe or ground watir quality.- 

C7) . If a sedinentation pond includes an ernbanknent that is more than
20 feet in height, as measured from the upstream toe of the
embankment to ah." crest of the energency'spil lway, or has a
storage volurne of Z0-acre-feet or nore, the following additional
requirements strai t be net :

' \ 
Ci) An aPProPriate combination of principal and energency.

., 
spillways shall be provided to safely discharge the nrnoff
resulting fron a 100-year 6-hour precipitation eventr or larger
event as specified by the regulatory authority.\ ' 

Ci-i) Ponds shalt be designed and constructed with a1 acceptable
static safety factor of at least l.s for the normal pool

\ .. lever to ensure embankrnent srope stabil i ty.t 
[iii) The rninirnum top width of the enbankment shall not be less

than the quotient of 
F .where H f; the height of the

embanknent, as measured from the upstrean toe to the top
of the embankment.

30?
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\tt''r1 Ponds shal l  have appropr iate barr iers to control  seepage along

conduits that extend through. the embanknent.
All ponds shall be designed and inspected under the supervision of, and
certified after const:iuction by, a registered professibnal engineer.
All ponds, including those not neeting the size or other criteria
30 cFR 77 '2L6Ca). shall be examined for structural ueakness, erosion, i ld
other hazardous conditions in accordance rith the inspection requirements
conta ined in  g0 CFR 77.216_3

A11 ponds shall be removed and the land affected regraded and revege-
tated consistent with. the requirements of MC-7 Ll .!4 and MC- TL7 .za.

,@
, t .
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t cr)

\ ce)

\ cto)
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Dii;charge structures. Diiiharges from sedinentation ponds and diversion
structures shall be- controlled, wfiere necessary, using energy dissiparors, surge

' ponds, and other'devices to reduce erosion and lrevent deepening or enrarge-
tnent of strean channels and to rninimize disturbances to the hydrologic balance,

G) Acid and toxic naterials. Drainage to ground anil surface Faters which enand.tes
from acid-forning or toxic-forrning nind waste naterials anir spoils placed on

.\ the land surface shall be avoided by: \ . . .

cr) rdentifying, burj'ing and tieating where necessary, qroil o! other -naterials
that, in the judgenent of the regulatory authmity, rill be toxic to
vegetation or that will adversely affect [ater quality if not treateal or

' Euried.. such naterial sharl be disposbd in accordance. with the provision
- of MC-717.14[e];
\

.L2) Preventing or renoving water frora contact with toxic-producing deposits;
ca) Bu:ying or other*rise treating ar1 toxic or harirfut naterials within 30

days if such- rnateriars are subject to wind anit rater erosio', or within
a lesser period designateal by the.regulatory authority. If storage of
sucll naterials is approved, the naterials shall be placeit on iryrerneable

. rnaterial and protected fron erosion and contact rith surface water. 'coa1

naste ponds and other coar waste nateriars shalr be rnaintained according

.. 
.o MC-7U.U(g) (4) and Mc_?17.I8 shall apply;

' 
c4) Burying or otherwise treating Haste nateriars fron coar preparation plants

no later than 90 days after the. cessation of the filling of the ilisposal
area. Burial or treatnent shall be in accordance with MC_717.14. (e) of
this part;

'4it
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(5)  cas ing,  sea l ings,  or  o therwise managing boreho les ,  shaf ts ,  we l1s ,
and auger holes or other more or less horizontal holes to prevent
pollution of surface or ground water and to prevent nixing of
ground waters of significantly different quarity. All borehores
that are within the perrnit area but are outside the surface coal

- nining area or which extend beneath the coal to be ninid and into
waterbearing strata shall be plugged permanently in a nanner
approved by the regulatory authority, unless boreholes have been
approved for use in monitoring.

\  (h)

\

;

'it:,ri

tr) underground operations shalr be conducted to rniniurize adverse
effects on ground water flow and quarity, and to ninimize offsite
effects ' The permittee will 'be responsible for perforrning
monitoring according to subparagraph (z) of this paragraph to
ensure operations confo:m to this requirenent.

(2) Ground water levels, subsurface flow and storage characteristics,
and the quality of ground water sharl be nonitored in .a'nanner

apProved by the regulatory authority to dete::nine the effects of
' underground coal mining operations dn the quantity and quality of

water in ground water systens at the mined, area and in associated,
offsite areas. filhen operations are conducted in such a manner

'that nay affect the ground water system, ground water Levels and
. ground water quality shall be periodically monitored using r+erls -

which can adequately refrect changei in gronnd water guantity and
quality resulting fron such operations. Sufficient water wells
must be used by the permittee. The t'egulatory authority nay
require drilling and developnent of additional wells if needed, to
adequately nonitor the grornd water system. As specified and,
approved by the regulatory authority, additional hydrologic testsj
such as aquifier tests, nust be undertaken by the permittee to
denonstrate compliance with subparagraph (1) of this paragraph.

(i) 
. The permittee shall replace the

water supply of an owner of intere* in real property who
obtiins all or part of his supply of water for dourestic, aglri-
cultural, industrial, or other legitinate use from an underground

:i+

' i  . . .  i
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or surface 3ource where such supply has been affected br contamination,
dirninution, or intermption proxirnately resulting frorn surface coal
mine operation by the perrnittee.

CI)
tCl) Gegeral. Access and haul roads and associateil bridges,'culverts,

ditches, and road rights-of-way shall be constructed, naintained
and reclaimed so as to the extent possible, using the best tech-
nology currently available, prevent additional contributions of
suspended solids to streamflol, oi to runoff outside the permit
area to the ext*ent possible, using the best technology currently
available ' rn no event shal'I the contributions be in excess of
requirernents set by applicable State or Federal law. All haul
and access roads shall be removed and the land affecied shall be
regraded and revegetated consistent with the requirenents of
I4C-717 '14 and IIC-777 -20, unless retention of a road is 

"pptor"d 
and

assured of necessary maintenance to adequately control erosi'on.
(2) Construction.

Ci) All roads, insofar as possibli, shall be.located on ridg", 
'

or on flatter and more stable slopes to nininize eiosion.

ri 
Streans fords. are prohibited urrlesb they: ale ip"rifi6f fi
aPProved by the regulatory authority as ternporaly routes acToss
dr)r strearns tirat will not adversely affeit sedinentation'and, o:

that will not be used for coal hauiage. other'stieam crossings
shall be nade using bridges, culverts, oi othei stnrctures
designed and constructed to meet the. requirements of this para-
graph' Roads shall not be located in active strean channels
nor shall they be constructed or naintained in a manner that
increases''erosion or causes significant sedimentation or
flooding- However, nothing in this paragraph will be constmed
to prohibit relocation of stream channels in accordance with
paragraph (d) of this section

Gi1 In order to rninimize erosion and subsequent disturbances of the
" hydrolbgic balance, roads shalr be constructed in conpriance

with the folloling grade restrictions or other grades deternined
' by the reguratory authority to be necessary ao control erosion:

\ (.a) The' overal l sustained grade shait not dxceed 1v:10h

30 4-
-82 -
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O) The naxinun grad e greater than l0 perLent shall not exceed

1v: 6.5h G5 percent)  for nore lhan 300'  feet.

[c) There shall not be nore than 300 feet of grade exceeding

10 percent within each I,000 feet.

Ciii) All access and haul roads shall be adequately drained using
stmctures such 3S, but not l inited to, ditches, water barriers,
cToss drains, and ditch relief drains. For access and haul

roads that are to maintained for more than I year, urater
control structures shall be designed rith a discharge capacity

capable cf passing the peak runoff fron a lO-year, Z4-hour
precipitation" event. Drainage pipes and culverts shall be
constructed to avoid plugging or collapse and erosion at
inlets ald outlets. Drainage ditches shall be providdd at
th-e toe of all cut slopes formed by constnrction of roads.

ditches wherever debris from the drainage area could irnpail
' the functions'of drainage and sedirnent control structur"r;'-

Ditch relief and cross drains shall be-spaced.-accorgi""g to- -

grade. Effluent limitations of paragraph Ca) of this section

shall not apply to drainage fron access and haul roadi loti.ted,
t''. outside the disturbed area as defined in this section unless

otherw'ise specified by the regulatory authority.
\ - . \ r'[iv) 

Access and haul roads shall be surfaced with durable materia.l.

Toxic or acid-forming substances shall not be used. Vegetation

nay be cleared.only for the essential width necessary for road
and associated ditch construction and to setrue traffic roads.

- 
Ca) Maintenance.

\' 
Ci) Access and haul roads shall be routinely uraintained Uy r""n,

\_ 
such asr but not, linited to, wetting, scrapirg, or s*rrfacing.

* Cii) Ditches, culverts, drains, trash racks, debris basins, and other
structures serving to drain access and haul roads shall .n,ot be
rdstricted or hlocked in any manner that inpeiles ilrainage br

, adversely affects the intended purpose of the structure.

C4) Accesi roads constructed for and used only .to provide infrequent

. service to surface facil i t ies, such as venti lators or monotoring

devices shall be exempt from the requirenents of subpar.agraph CZ)
of this paragraph provided adequate stabilization to control erosion

' a a

is achieved througtr. use of arternative measures-.
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rnaintained, and reclaimed to prevent additional contributions of
suspended solids to streamflow, or to runoff outside the pemit
area to the extent possible, using the best technology currently
available and to control other diminution or degradation of
water quality and quantity, fn no event shal1 contributions be in
excess of requirenents set by applicable State or Federal Law.

t(r) Dir"h . surface and ground

t"** shall not be discharged or diverted into undergror:nd nine
workings.

MC-717.18 Dans Constructed of or I undine l{aste Material
(a) General-. No waste naterial shall be used in or impounded by existing

or new dans without the approval of the.regulatory authority. The
pe::nittee shal l design, locate, constrrrct, operate, maintai4 nod ify ,
and abandon or renove all darns (used either temporarily or permanently)
constructed of waste materials, in accordance uith the requirements

. ' - i

t

li.l
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j . a

i { i .
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of this sect ion.
tCU) Construc-tion of Dams.

t (1) Waste shall not be used in the constnrction of dems uniessti 
" denonstrated through appropriate engineering analysis, to have

no adverse effect on stability.

{ (2) Plans for dams subject to this section, ild also including

those dans that do not meet the size or other criteria of
30 CFR 77 .216 (a), shall be approved by the regulatory authority
before construction and shall contian the rnininun plan require-
nents established by the Mine Safety and Health Adninistration
pursuant to . 30 CFR T7 .216-2. .')

' (3) constnrction requirements are as follows: ..
\( i) Design shall be based on the flood fron the probable

naximum precipitation event unless the perrnittee shows that
' the failure of the iurpormding structure would not cause

loss of life or severely danage property or the envirorunent,

in which case, depending on site conditions, a design based

on a precipitation event of no less than 100-year frequency

nay be approved by the regulatory authority.

Railroad loops,

spurs, conveyorsr or other transport facil i t ies shall be constlrcted,

-84 -
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- ( i i) The design freeboard distance between the rowest point

on the embankment crest and the naximun water elevation
sharl be at least s feet to avoid overtopping by wind
and wave action.

(iii) 
.Dams shalr have a rrinimun safety factors as forlows:

iar-::

Case Loading condi-tion Mi.n*mnn safety

Faetot

. r . . . . . .
I f  . . . . .

rrr. . .  .

W . . .  r .

Erd. of eonstmrction.

Parti.aL paol vith steadg

seepage saLlpation.. ... . . . o . . . .
Steady seepage from spiltuay

o r  deean t  enes t . . . . . . . . . . . .  . . . .
Eatttt4wl<e (cases ff nld. fif
w i th  se ismie lod i .ns) . . . . .  . . . . .

L . 3

1 . . 5

7 .5

.'
1 . 0 .

rf, -^.

l'.rtir'

t .
3

' (iv) The dam, foundation, and abutrnents shall be' stable 'nder' 
all conditions of constnrction and operation of the
irnpoudments. Sufficient formdation investigations and
Iaboratory testing shalr be perfo:med to. dete:mine the
factors of safety of the dan for all loading conditions
in paragraph (b) (3) (iii) of this section and for all
increments of constnrction.

-(Y) seepage through the dam, for.urdation, and abutnents shall
be controlled to privent excessive uplift pressures, in-
tenal erosion, sloughitg, renoval of material by solution,
or erosion. of naterial by loss into cracks, joints, and,
cavities. This na)' require the use of inperyious blankets,
pervious drainage zones or blankets, toe drains, relief
werls, or dental concreting of jointed rock surface in

. contact with ernbanknent materials.
-[vi) Allowances shall be nade for settlement of the dans and

the foundation.so that the freeboard uill be naintained.

a.i-l :

;... ;'

sfl1,
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\  (v i i )

o
rrupoturdments created by dams of waste rnaterials shalr be
subject to a minimurn drawdown'criteria that allows the
facil i ty to be evacuated by spirlways or decants of 90
percent of the vorume of water stored during the design
precipitation event within 10 days . .

(vi i i) During construction of dams subject to this section, the
stmctures shbll be periodically inspected by a registered
professional engineer to ensure constnrction according to
the approved design. on completion of construction, the
stmcture sharl be certified by a registered professional
engineer experienced in the field of dam constnrction as
having been constructed in accordance with accepted, pro-
fessional practice and the'approved design.

\r* (ix) A permanent identification narker, at least 6 feet high
that shows the dam nurnber assigned pursuant to S0 CFR
77 -216-l and the name of the person operating or controriirrg
the dam, shall be located on or inmediately adjaceht to each
dan within 30 days of certification qf.. ggqign_ pursuant. to this
sect ion.

\ (4) All dams, including those not meeting the size or other criteria

$*:i

''1J-1

ri .. of 30 cFR 77 .?!6 (a), shall be routinely inspected by a
professional engineer, or someone under the supervision
registered professional engineer, in accordance with the
Safety and Health Administration regulations pursuant to
77 .216=3.

registered

o fa

Mine

30 CFR

\\ (5) All dams shall be rountinely naintained. Vegetative grorrth shall
be cut where necessary to facilitate inspection and repairs.
Ditches and spillways shall be cleaned. Any combustible materials
present on the surface, other than that used for surface stability
such as mulch or dry vegetation, shall be removed and any other

. appropriate naintenance procedures fo110wed.\ t(6) Alt dams subject to this section shall be recertif ied annually
having been constructed and modified in accordance with

cunent prudent engineering practices to urinimize the possibility
of failures. Any changes in the geonetry of the impounding
stnrcture shall be highlighted and included in the aruual recerti-

' fication report. 'lhese certifications shall includo a report 
S 0 0on existing and required rnonitoring procedures and instn:mentation,
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q (7)

\  (8)

the average and naximum depths and elevations of any inpor:nded
waters over the past year, existing storage capacity of inpognd-
ing structures, strI fires occurring in the naterial over the
past years, and any other aspects of the st::uctures affecting
their stabil i ty.

fury enlargements, reductions in size, reconstruction or other
nodifications of the dans shall be approved by the regulatory
authority before constrrrction begins.

All dans shall be remov.ed and the disturbed areas regraded, re-
vegetated' and stabilized before the release of bond unless

' the regulatory authority approves retention of such dans as being
compatible with an approved postmining land, use MC-71s.1g.

(a) Topsoil shall be removed as a separate operation frorn areas'to be
disturbed by surface operations, srrch as roads, and.areas up.qn which

' support facilities are to be sited. Selected, overburden naterials'
lt"y be used instead, of, or as .a substitute for topsoil where'the..
iresulting soil medir.rn is deteruin*d .by the regulatory authority
to be equal to or rrore suitable' for revegetation. Topsoil sha1l be

\segregated, stockpiled, and protected, fron wind and water.erosion,
or contaurinants - Disturbed areas no longer required for the conduct
of rnining oPerations shall be regraded, tgpsoil distributed and

- , ( b )
revegetated.
'lJre perurittee shall establish on all land that has been disturbed by
mining operations a diverse, 'effective, and peuranent vegetative.
cover capable of self-regeneration and plirnt succession, and adeeuate
to control soil erosion. fntroduced species. nay be sulstitutedr.for
native species if approved, by the regulatory authority. Introd,uced
species shall meet aPPlicable State and Federal seed or introduced,
species statutes, and, may not incrude poisonous or potentialry toxic
species

( i i

''-"'iii;fi*

;
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P  r r ]v soldier Creek Coal Co. HTDDEN vALLEy MrNE
..-ts$rsr-{aJ{{a{.r{ ar.raa{ra.r{rr.{,-ra a;;; )F

t
v

Mr.  C leon B.  Fe ight
Department of Natural Resources
Div is ion o f  Oi I ,  Gas,  and Min ing
15BB West  Nor th  Temple
SaI t  Lake Ci ty ,  Utah 94116

SUBJECT: Access Road - Soldier Creek Coal Cbmpany
Hidden Valley Mine

Dear Mr. Feight

}:_":"_iI" 9.qrare, Soldier Creek Coal Company is presently devetop_rng a nerd undersround 
_coar mine. The nei .itr. *ii:- r. 

-"'" 
.a Hiddenvarley, and is iocated approxirnateiv-="i." (z) nires south of thetown of Emery. rhe mi'e-is scrreauila-i;;.'il 

"pliitiJ" 
ilv"o,rrr",t98r- Maxinurn production ;r-iiio,oodUi" p", year wilr be achieved

b y  1 9 8 2 .  
- -  ' v v ' v v v  e v '

The-total- mining property consists of 960 acres, which are locatedj-n sections 17 and Ib, township ZS ioulh, Range 6 East. Refer toPigure I for the 
-exact 

rocati"ii. 
--rrt"r" 

are no government coalleases involved in this .i"i"g--"p.t;;i;". surface rights are o!rn-ed in full by sotdier creer c6ai-a;il;;y.
The Utah State Legislature, during the 1979 session, approved fundsfor the construction of an access road from U_Lo to the mine sitearea' This tvpe of development is maae possible by the igii n"roo.""Development ecl, which 

"iiir"--i"i-t'tr!-lonstroction of thijs type ofroad.

!:"1:. county wilt be. engineering and constructing ttris road. pre-sently, a contract betwe6n Seviei C"r-iV, Emery .County, the Utah
?i::ffl:1. "f,T:"1:g".tation, ;;e ;;t.iier creek coar company is beinsr-rrarrze(r. lnts aqreement should be completecl by JuLy. 

-engineering-
on this access ro"6 has 

"rr"ity-i"!i Ii"rt.a by Horrocks Engineersof American Fork, utah-. Trt"v-1""-i"tiii 
"" 

consultants for seviercounty. upon its cornpretionl ili=-;;;;"rirr r. ;;;iaipi;-";"county road. Final right-of-way 
"ppio".f 

from the Bureau of Land.Management.is expeeted in June 6e tiis ye.r. construction couldpossibly begin in August.

;_+E\
fr) \+:\ Telephone 801 - 637-4429 | 6J7-s203 p. o. Box x AS

. price, Utah g4s01

May  24 ,  1979

zeg
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To Provide access to the mine portal area, a road approxinately 3,000
. feet will have to be constructeit by Soldier Creek Coal Company, refer
to Figure 2. fn order to minimize the irnpact on the envir6nrnent, we
would like to construct this portion of the road in conjunction r;rith
the county road. This would eliminate the necessity of two separate
contractors moving onto the job site. Unnecessary equiprnent and
their effects could be prevented.

ApProval of this short portion of road by the Division of Oi1, cas,
and_Mining $rould be prior to having an approved Office of Surface
Mining Permit. the requirements f6r obtiining this permit are now
being compiled. The application should be suimitted to your agency
for approval in October of 1979.

Design of this rnine portal access road has already begun. This road,
along with the county road, will be paved to prevent ixcessive erosion.
AII OSM_ requirements will be followed during -esign and construction.
The Prelininary alignrnent show in Figure 2 is the-on1y reasonable
access to the portal area. The rnajority of the road would cut through
sandstone forrnitions, thus preventing construction erosion problems.
4ny possible erosion problerns could be collected in a sediment pond
locateil at the bottom of the road construction area.

Your cooperation and prompt attention to this matter vrould be greatly
appreciated.

Sincerely,

HIDDEN VALLEY MTNE

R\r.ii'

ffi

d.r-r.

{r

P::'.!

f€+

r*h
,g

r'llr

c)

c<awr%
J .  T .  Pa luso
Project Engineer

JTP:  jm
Enclosures
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Memo to  Coa l  F i Ie :

Re: Soldier Creek Coal Cornpany
Hidden Val ley Mine
PRo/01 5/ozz

on July 2a' 1979 i t  was decided by Ron Daniels that no interim ninedevelopment perrnit was available for use in approving the road work asproposed by Tom paluso for tnu-HiiJ"n val rey lrin".
rt was decided that at the very least, the. project needed an approvedinterim progran pennit .ppil." i ioi '"r, i"t wo,rra have included with it a

5il:iff*'r;-fl:;ilJ: a- witatir" and uiorofic sun ey or the crirrs to be

since the state 's  pernanent  Program-ru les probably wi l l  not  be f ina l izedunti l the septenber so*iJ-r;;;;;s: ' i l* t i ,nuiy-rir ing oi an interim prosramapplication by the company would-at least u"l in the approvar process beforethe pennanent progran it in errect. The road plans and construction would thenbe reviewed for 
"i-pii"nce under the interirn program

RONALD If. DA}IIELS {-
COORDINATOR OF MII.IED

RWD/sp LAIID DEVELOPMEI.IT

z--t '  ,  . ' -"
, /  

-  
i .  : . . , , i

',, /i-
t  {  a it,\ 
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STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES

DIVISION OF OIL. GAS, AND MINING
1588 Wert North Temple

Salt Lake City, Utah g4116
(8011 s33_s771

Apri l  14, 1980

Mr. Torn Paluso , proj ect Engineer
Sol dier Creek Coal Lo*p"r,y
Hidden Valley Mine
P . O .  B o x  A S
Price, Utah 84501

SCOTT M. tvIATHESON

GovgTngs /

GORDON E.  HARMSTON
Execudve Director,

NATURAL RESOURCES

CLEON B.  FE IGHT
Direcrcr

Dear Mr. paluso:

OIL .  GAS.  AND MINING SOARD

CHARLES R. HENOERSON

Chairmaa

JOHN L .  BELL
C.  BAY JUVELIN
THADIS W. BOX

CONSTANCE K. LUNDBERG
EDWARD T. BECK

E.STEELE Mc INTVRE

Re: Final Approval
Hidden Valley Mine
ACT/015 | OZZ

. Enery County, Utah
': it

t:!

s
l::l

. -Th9 no31d of oil, Gas, ard Mining, at its April 10, lgg0 Executivesession' fully executed trre r'lin"a t 
"r,ar 

Reclanation conf.Sact Eubnitted' by soldier creek coal company i;; the Hidden valley Mine. A copy of .this contract is encrosed-for your records. -

' soldier creek coal conpany has now fulfilled all of the requirenentsunder the utah Mined Land R-eclanation Act .as well as the rnterin programRegulations for coal Mining and n""r"*"tion operations for the Hiddenvalley Mine' Further, g"liletttru-io day public comrnent period subsequentto publication of the DivisiJnts tentative approval of tire Mining and'Reclarnation Plan for this op"t.lior,, no ad,veiie corr,r.unts were received.

The Division therefor€, issues Final Approval to soldier creek coalcompany for the Hidden valr"y ui"e-ana operations may norr lawfirllyconunence' Please note'howevlrr-lt"t this approvar is issued urder thernterim Program Regulatignl ."iy-"ia that 
" 

b*r*rnent progran l,liningand Reclamation Plin uilI be 
""ittii"a 

for the Hidden valley Mine as soonas the Staters regulations are approved.

Please notify'the Division within 30 days of commencement of operationsas required under Rure 40-8-15 or ine utah r,rir,ui-r,iid.;"ri"r"rion Act.Also under this Rure it is t"qrrii"J tr,"t an annuar operations and progress

ff|::: 
o" subrnitted at the end of each calendar yeaf for atl active opera-

Bt

ii\,3
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r.. I ' lr. Tom paluso
Apr i l  14 ,  19g0
Page Two

@

' 
Should you have any questions relative to this Final Approval,

please fee I free to contact the Divisj.on.

Sincerely,
fi

f /  fJ,a, l/an,uqu,
RONALD W. DANIELS
COORDINATOR OF MINED
IAI{D DEVEI,OPMENT

\ t . .

&
l:;1

t'

i . : : l

RtCI/sp
enc: Contract
cc : Don Crane, 0. S.M. ,  Denver

Murray Smith, O.S.M., Denver

l ' : 1 i "

{J-x

,  i : !
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:-S \Fr:} Telephone 801 - 637 -4429 ' 

P.O. Box AS

P' S," , pa^ln

Wh"7SolJi.r C***L Co*l Corrrpany 
f

HIDDTI{ VALLEY MII{E

FE'e

IvIr. Ronald W. Daniels
Divis ion of  OiI ,  Gas, and t t t in ing
15BB West North Temple
Sal t  Lake Ci ty ,  Utah 84116

Re: commencement of operation Notif ication
Soldier Creek Coal Company
Hidden VaIIey Mine

. Acr/ Its/ 022

Dear  Mr .  Danie ls :  
:

Il - t"gard's . to your final appr6val letter dated April L4 ,1980' Soldier creek coal c6*patry would, like to tir" trri"
opportunity to notify the oiiision that commencement of
g4terations at the Hidden Valley Mine wil l  begin on April LT,'1980. rmmed.iate activity wil l  be l imited to ttre construc-
tion of the access road; This notif ication is in response
to  Ru Ie  40 -8 -15 .

S incere ly ,

SOLDIER CREEK COAL CO}TPANY
Hidden Valley Mine

9-2 f"l"*
nJ.  T .  pa luso

Project Engineer

Price,
- --__-

Apr i l  16 ,1980

Utah 84501

APR 21

o,.,olujS'?Trfff*n

JTP:  d t

233.
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$oLDlE*, HIHIESTf;I tr*Hit#fi-H# cmo{rrrr'
HEI.D tBIfE:l3Et 9, [960

A Hanafirncnt Grottggce llecclu,t of, rbr Soldler
crtck coal cbnoanv Dlvtrtsu vsr h.Iil on Turrdry.
Sepcember 9,  f  ?60, !E 1O:50 A.Ft.  3 . tE Ehr ol l f tcbi
?f- !!. conrpen1 S00 Wtlrrhlrc Eouisrrurd| Lor Ang,rlrr,
Cal ttornle .

The tollowiog nrnbtrr of the Cosnttttr ycre
Prcr mt :

D. C. Leurltzcn
D. W. Hevhev
H. A. l,lohhv
S. T.  Peele i
H, D. Rprr
D, P. fsonrf f
R. J, ''Van Tbyne

Hrt r r r .  J .  R.  E l l {o t t ,  John L ,  Frog.ge,  B.  F .
Lc*ria, R. I|. orsen and R. w: Nielron werl' in atEendange
at the mectln6 ar chc lrwlteEton of th coud.gEee.
lfr. M. D. Rosg rcted tE Gbalnnnn gnd !tr. J. L. fogge
acted gt secregsry of Ehe reetrLng,

(hr uroEtou duly nade. tccgnded, tnd untnlmourly
carrled, chF ptnucel sr r[e-pirrrfolti rriccrtnr ;i-ihe-
Corrrtttee, hcld JuIy 22, rg8br vrrr rpprovctr lr urltrcn.

At tb! rcgutrt of Chelrrnen Borc, l{r. Ftehon
preseneed btshl{ghre of thr soldler cierk coer coqany
DtvlrLcn'r cotmrretLvr StrterraB gf, rncoue ettd Rerilned
Earrrlngr for thc rnonth rnd four rnontrr rndrd Aueurt 3r.
1960, e{ 1979; lnd Datanee Shmr for July t l ,  IgeO, 

-

end Aprll 30, 19E0. tt. $tilr;ou rrulatneit tnit the 
- 
nrr

lncOne flgures of $EE,!4I rnd $1EJ.606 for the rnotrrh of,
Itggrg, 1980, _rn4 for Ehr forrr rooathr rodcd Aqgu:c 31,
l?80, rc3nccElve1y. wcrt rtgnrflcently hlghrr Euen Bhi
{tgurrr for the coiterpoadtdg pertod f.a iii. preeedrng
fltstl vGla l. I co'trrriusrcc-oE rrlar to orhirr . I!r-
rddt ctorr, !E . Iflerron itrtrd thre c,o drte 9643 , ooo hrd
brru rccrrrrd to provt dr to= porrrrc,lrl ll,euilrti for
frdrrrl corl_royiltles La Bhi nrrnt tIrE coqray'r crrc
eprl'rt ghr frdrrrl govrramrnt oonrectrng rlm- ir
uIg{maee Ly rrrrtrcce rrFul.

ur$uTEs
IFPTUVEb

FII{AIICIAL
NEqIH'-
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chrlraoa roe c prrrfrgrd .r praduccr.ort rlporE fgr- l 5  - - -  - v -

::: 31*:_!:lr"n_Hinr fo: eh. _;"nEh of, Autufcf relo,rnd a co{FrDrracr;G rfporE ef prooui;i;;-;ra'E;iliri,inl(iaerudtni ahrfral;5-;;=-;h:-;il1 lor Ehe bouEh Gn6:ln:ruct.p ahlgucare) tor rh- ntnr for Ehe bbnEh GRd
Eour aonEhg eadcd 'Aunrat 

! l -  lgao rnrrt  t  olcl  lF FrraEouE laonEhs-_.od1'd Arguut tL, 1900, ttrC lr7r. AC the
rGqgedt of  l t .  Rorr ,  hF. Ol;cn reuorred. rhrt  E Dro-acquert o! If .- Roc I, ltr. Oleen rGpgf Egd gli1E A D1.O-due sron rccord hdd Leen .ruaurl;hia-;i-rti-ioiolii
can)rcn t{tne on.Ecpgr*ber zt 19e0, wtriirri-rioo tonsof soal TGrr 'ornci &rrtng ittai-iroducctgn rhrft, rheprcvtous rccord for prodrjeElon brrrrug 

"-ibilfuii'afirrrhf,d been 1460 EonE. 
- -

At Ehc rrquerg of cheLrman R,orr, t{r. 0lrm GhenrsporE.ed lt5t ou Augurt 23, rgg0, 
- 

"- 
r6ao o! 

- 
qrsyc,es

!ro'a -sfie soldl.er Grrryon tflns pirird flrsu tn t{rr i:orrter
::::El:I l! chc 4rb Alnyar nolky lrrrrnrein u{aC ieicue,Drnclrnan rnd rirst Atd courest.- ltr. otiru iwortid--'
thrt thla '.ar rhr flrct yr8r utrrt-- tt.-il"* rrm-itri
9"Trrlr-'r mlqe hed co*pef.o- ro-Err. eontrGf r. wrrleh tr
;uulged b,r uqaA represenragtw* and ttreE fti tesr hrd
:"Ti vBr]r.clorc Eo vlnnlog flrrt-pteco l.n ghe overair
lv+Ecrlnrj -catctory. He rurthar trrdtcated EbrE iE waseEc:-clprtcd tHo EEruc f,rru ch: uius rpuld tocg th€sontest nrrE )rrr, one novr.cc team rnd itr" CcG iititcoupcred on AuSurr 23, Ig00 a

lk - Raer tb:n prarcnBed a hLrtortcel brerhdurrrof hourlr-Hasr rrcss ri-rfii-Eoralei-ciqrd lrini indpropoasd rncreaarl for choec rEtreF Es sit torrb below.
Chrlruran' lsgr indlcrred thrt nenesrtanu at thi uine
berlcved rrrch_propored rncirafsr fi;; rn-Jrac ;;---
lcecp thcu rt fhrolabia teolli-ule.ooary Eo retrrtn
and attaaet guallfLcd perconrrcl.

Effrctfv:
hrc:

7.206

9-2H0

11-10-79

?.607.

9-29-60

ft+rcmtr3c
rn61536

Aftrr dlrcumLoa, _ rnd ulrorr-EcrEl.oa dury nrdr,
eccouded_, end trnrnl"oooify c.rltrj, gh. .agr' rrt'rr
ret forth brlonl-uf,rl rppi:ovrd to urcsr. rffrottrn
.lrptltfrlrrr 29, 1980,

trc8nrlE s:gsnag rynril
h,Er of l^rrt

L*r+err l!l-1$79

krYLilr
n-tl/hrly

Retrr S9r.ov?rt.l0 $96.2illl0.Zt

Prirporcd
Ihily/rhrly

Ratr: 097.60/Cu.zo 0ta.co/ttr.6o

ul-10-79

s81.r*/fro.rt

$&t.00/01L,m

9,05t

r-29-c0

t :ptoba 9, 1980
Pegc tu

OTERATIOHS
[ErrEnr--

ffi

HOURLY I{A6?
ffie
ffi
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At Ehe reQrJe e C of Cbalraan Rpsr, l{f . TeonaffprescnEcd highlighrrark*rns p.I i,, f;;';h:]riiEitltH"iiiii*1i", 
- --

cop{ca of whfen r.erc pro.rti;J. cg each of thr cffii-ttec mnrbare n'r ah: uiecrn;. 
- 

Ehet plan lDrl€rvedboth aborf-- 
"oJ 

i;g:ecrr cono{derrtionr- }tr, Tromffe e{,d ehat rha 
"t "ii:r"ry "iirits 

o! tbe Flan }rcreprinoriry . proceiuiir -"5,a 
Sfii;Ic-ir,"-T.lrgr*rrr. ofr G rponr Lb 1 I i tv and,iu.[r.lii-iii-""-" i iliu, Los|s erc rto Hecars. Roi, i"A r"oniffl 

-rr, 
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Bo lE iO develOp 3nd tlgBEt tlctrntrlvrr vhorcbv chG
Co,mpany rdghC pirrcharg (t portlon ef) trrcb Qeurprnyl.
coal piOpeityr'whlch le 

-cotlEl3uous 
Eo trht loldter Crnyon

ltioe. and/or oPcracc guch oroucrey for F.G' & J, and/or
Jolncly develo| sucb ProPerry" Drtt it P. (;. & E.

Ghalrraarr R.oee then prrrentrd hlgtdlghtc Eo I DISCqISI-OI{S
glerlcrandup .tri"n ,"" 

-pro.'ided 
to rha ilcouir" of thr @f
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1985, 54 ntllton tonr ranually in 1990 srd 81 urlllion
tpnr annuelly brgLnnlng trn lgits.
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SCOTT M.  MATHESON

Govg7P61

GOROON E.  HARMSTON
Executive Director.

NATURAL RESOURCES

CLEON B .  FE IGHT
Director

STATE OF UTAH
DEPARTMENT OF NATURAL RESOUHCES

Dlv ts toN oF OtL ;  GAS.  AND MtNtNG
1588 Wesr North Temple

Salt  Lake City,  Utah 94116
(8011 53?s771

na/nr/te*

O I L . G A S .  A N D  M I N I N G  E O A R D

C H A R L E S  R .  H E N O E R S O I J

Chairman

J O H N  L .  B E L L
C.  RAY JUVELIN
THADIS  W.  BOX

MAXIL IAN A .  FABEMAN
EDWARD T .  BECK

E.  STEELE Mc INTYRE

January  28,  1981

Hr. Carl Poll.aitro
Soldier Creek CoaI Coooanv
P.O. Box I
Prtce, Utah 84501

Dear Hr. Pollastro:

The Division of Oil, Gas and Hining is pleased to announce that thesecretary of the rnterior has grantea ]pp"oi"r to the state of utahrs p€ruanentprogran to regulate coar El'ing operatrons on fee, state, aDd federar randsuithln lts boundaries- rhis approvar, riirr irr" rrst of condltiorrs relatrve tothe approval, vas pirbllshed fn-in" f"i"""i n"fi"t", on January 21, 19g1. Ttratdate ls the effectlve date for the institutioi of the pu.r"nuit progian tnUtah. In accordance wtth section ltt.zt it ttre negula'ttons pert;ining tosurface Effects of underground coai Hining ^l"irrrtr"" pronulgated under theUtah. CoaI Hining and Reclanatlon l"t. Cfr"it."- tO of Title 40, Utah CodeAnno_tated 1953, aII operators of coai ,fn!" 
"ftnfn 

tne itate'mrist rii" 
"cooplete appllcation for a pennlt to nlne Do rater than t,o nonths after thlsapproval date. The date of consequence becoues ilarch 23, i9gl.

rt ls the Divisionrs judgenent that all .of the conditions rriu be satlsfledwlthln the requl'red tine franes and that itre- respons* rtles between theofflce of surface Minlng and the Drvrsion rriu be satlsfactorlry defloed rn theneu cooperatlve Agreenent to be executea rn irr" very Dear future. hesentryrthe cooperatlve agreenent betrreen the offlce of surface t{inlng and the DlvLsron
,t:::i^:h:-li:::1n 

prosrau rs rn ereect.--il-fi kDorr, re are atreoprtns toqeve.lop an efftclent systen whlch rrlrr benefit all of us uho are invorved.

_ Enclosed you !ril1 find a copy of the Dlvlslon's peroit AppllcatlonGuldelines for Organizatronal roinai 
""J 

i.rl""t and a copy of the U.S.Geologlcar surveyrs coal ltine pran crrecr< ii"i.- ut i.ing'ihese tro iteos nrIlbe very beneficlal r'n the preparatl0n of your lrining and Reelanatlon plan andfacllltate the revlew process by the varlous State and federal agencles.

28?



; ' i  r i Hr.  Car l  Po l lasbro
January  28. -  19Bt
Page Two

Ttr l r teen (13)  copies of  the Hin lng and Reclanat lon PIan Permi t  Appl icat lon are
requtred to be submLtted,  s lx  (6)  coples for  the Div ls lon and (T i  eopies for
the Off ice of Surfaee l t ining. The appltcation should be submltbed to the
Div is lon of  O1I ,  Gas and Min ing accoopanled by a $5.00 appl icat lon fee.  Copies
of the appllcation nay be forwarded direcbly to the Off lce of Surface Hinlng to
avoid delays ln  handl ing.

P1ease be rern inded,  a lso,  thaL the permanent  program per formance standards,
sect ion B1? et -  seq- '  are now in ef fect  regard lng lnspect ions and enforcenent
p rocedures .

If  you would l ike a copy of the approval and condit ions prease let us know
and we will be more than happy to forward a copy to you.

ii'

*i;

i -  i . "1

i .  : : .

Si ncere ly ,

Ae""B{-;
CLEON B. FETCH'/
DTRECTOR U

GBF/te

i  "r i l



AL,'rf ,
lp- o--,\<-

Co PV
\ /

t F.t-o-
A<-r fo,s f o? ?-

Soldier Creek Coal Co.
' 6
:tD, \:e> Telephone 801-637-6360 p.O. Box I-----\<

Price, Utah 84501

lylarch 23, 1gB1

J''. *--

s

l ' l r .  Cleon B. Feight
Department of Natural Resources
Div is ion  o f  0 i1 ,_  Gas ,  and  l ' l i n ing
15BB I'lest North Templ e
Sal t  Lake Ci ty ,  Utah 94116

Re: Surface Mfning and Reclamat ion p lan
Soldier Creek Coal Company
Hidden Vailey Mine ACT_Otb_Oee

Dear Flr. Feight:

Due to the contilYilg slow development of a coal market in the Emery
Ii:]1:,p.Tit.activity on the Hidben Valtev nine has been temporari iy0elayed- Soldfer Creek Coal Company has nriae the decision not to sub-mit the required Surface Mining ild- R;;iu*.tion plan by iiie ptarch 23,1981 deadl ine.

Prior to any further agtlvity on the property, the completed plan wii lbe sumbi tted for the Divi si oi '  i"uip.oval .

Si  ncerely,

SOLD I ER CREEK COAL COI'IPANY
a ,t) ./

lJ/e"c4o
7

J .T .  Pa luso
Chie f  Eng ineer

JTP:  nda

Frr\,;J

(t/

U
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SOLDIER CREEI{ COAL CO.
-(

-- --< 
, ^1 pricc,Utahs4sol

r r \0J^
June 22,  1985 U\$P\

<Nlr\:-J,lt'*)\-
w  , r t

Ms.  Dianne Nie lson,  D i rec tor  4( . '
D iv is ion o f  Oi I ,  Gas,  and Min ing3ss w. Norrh rempre ;:;;'fiL'i"s r RECFIYFD
3 Tr iad Center
suite 3s0 JUL 0 t lgBS
SaI t  Lake  C i t y ,  UT  g41g0

, - ' , - . ; L  '  
4 \  

, ;

i - , - j  G ) t E

8(t=

Re: Soldier Creek Coal Company
Hidden Vatley lrine peririttirrg

DfY!,uN uF otlGAS.& ,WNG

,1

r1

Dear Dianne:

As mentio"gd to you drging the utah Mining Association meetingheld rast T.ue:d*i' in salt-Laie city, the soldier canyon l"Iine hasbeen purcha"."d ii-pri""fry}-il i sun oir company. The crosing darefor the purchase i; tentltiveiy set for september 6 , 19g5.
:  

'  
- 5  e v " w v -

one of the items that has not yet been finali zed, between usand suned'eo, the coal _mlli"g 

-division 
of sun oil, is what wirlhappen to the Hidden valley"lrine-i;-;*;;y counry.

we were not i f i? {  by-  cer t i f ied  mai r  on May 29,19g5,  that  we had30 days to decide whether to reclaim or permit the property. ram formally reguesting that r" be graniea an extension unti lseptember  11,  1985,  to  not i {y  t t re  i i . r i s ion o f  our  prans.  Th iswil l  al low sufficient t ime 16r both p.=ti.="io"i l ir." a logicardecision regarding the prop*ity.

r f  you need any addit , ional  informat ion, feel-  f ree' to contact me.
Sincerely ,

SOLDIER CREEK COAL CO.

A
,Q* Z*

I { .D .  Ross
Vige President & General l.Ianager

MDR: pP
cc :  

-  
F i r es
l ' I r .  J.  T.  paluso Soldier Creek Coal Co.
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STATE OF UTAH
NATURAL RESOURCES
Oi l .  Gos & Min ing

Normon H. Bongerter. Governor
Dee C. Honsen, Executive Director

Dionne R. Nielson. Fh.D.. Division Director

355 W. North Temple .3 Triod Center. Suite 350 - Solt Loke City, UT 84180-1203 .801-538-5340

Ju Iy  L2 ,  1985

Mr .  M.  D .  Ross
V ice  Pres iden t  &  Genera l  t , l anager
So ld ie r  Creek  Coa l  Company
P.  0 .  Box  I
Pr i ce ,  U tah  84501

Dear  Mr .  Ross :

RE:  H idden  Va l l e l4 ine rNA /OL5/A"2 Eme r Count Ut  ah

Pursuan t  to  our  conversa t ion  o f  Ju ly  10 ,  1995 ,  the
D iv is ion  acknowledges  purchase  o f  the  So id ie i  Creek  mine  by
Sunedco  as  enumera te !_ in  your  June  27 ,  1985  le t te r  and  agr ies  .to  ?  9up tember  15 ,  1985  o i te  where in  lne  D iv i s ion  w i l l  b ;
no t i f i ed  regard i l rg  so ld ie r  c reek  coar  companyrs  p rans  to -permi t
o r  rec la im the  H idden  Va l ley  M ine .  As  d i i cu ised l  the  ex tens ion
is  g ran ted  to  fac i l i ta te  economic  dec is ion-mak in6  by  Sunedco/
so ld ie r  c reek  due  to  the  above-c i ted  purchase .

In  our  conversa t ion ,  you  a f f i rm the  So ld ie i  Creek  purchase
wi l l  no t  a f fec t  the  M ine i  Land  Rec lamat ion  Cont rac t  Oa t ld
l? " i l  -  4  r  1980  be tween sord ie r  c reek  coa l  company  and  the
Dj -v is ion  o f  0 i1  ,  Ga.b  and Min ing  (DocM)  where in  So ld ie r  Creek
c9" I  company  a f f i rms  i t s  respo ;s ib i l i t y  fo r  rec lamat ion  o f  the
H idden  Va I ley  M ine .  A f  te r  the  above- r .e f  e renced  sa le  i s
consummat"9 r  df lY changes that  th is  act ion may have v*s-aUig
the  u l t ima te  rgspons iE i l i t y  fo r  the  Apr i l  4 r '1980  rec lamatJ6n
con t rac t  fo r  H idden  Va I ley  mus t  be  document6O w i t l r  D0GM.  These
changes  shou ld  be  d iseuss6O in  So td ie r  Creek  CoaI  Company  t  s
Sgp tember  15r  1985  dec is ion  response  to  DoGM.  P lease  con tac t
the  unders igned  i f  fu r the r  in fo imat ion  i s  requ i red .

S incere ly ,

b tb
cc :  D ianne  N ie lson
0 16gR-l  g

A dmin  is  t ra  to  r
M inera l  Resource  Deve lopment
and  Rec lamat ion  Program

283
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STATE OF UTAH
NATURAL RESOURCES
Oil ,  Gos & Mining

[ . '

.:rl
? .  , .
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355 W. Norlh Temple'3 Triod center. suite 350. sort Loke city. uT g41gG.1203, g01-53g€340

September  16 ,  I9B5

CERTIFIED RETURN RECEIPT REQUESTED(P402 457 232)

Mr .  John  Ra ins
Ca l i fo rn ia  por t land  Cement  Company
P.  0 .  Box  947
Co l ton ,  t . r l i f  o rn ia  7ZVZ4

Dear  Mr .  Ra ins :

RE:  H idden  Va l l e Mine INA /gI5 I A2? Eme r Count Ut  ah

Pursuan t  to  our  te lephone  conversa t ion  o f  Sep tember  J l ,1?85r  enc losed  f ind  cop ies  o f  co r respondence  be tween theDiv is ion  o f  0 i1 ,  Gas and Min ing  and bo ld ie r  Creek  Coa l  companyda ted  l ' t ?y  ?a ,  1985  where in  So lo ie r  Creek  Coa l  Company  was  askedto  commi  t  to  
-  
rec lamat ion  o f  the  H idden VaI Iey  lu l ine  orpermi t t i ng  the  same under  the  permanent  coa l  regu la to ry  p rogramcons t ra in ts .

You  ind ica ted  in  our  conversa t ion  the  H idden  Va l1ey  Minewas  no t  so ld  to  Sun  0 i1  Company  and  ca l i fo rn ia  por t tand  Cementcg tP3 ly  i s  the .  respons ib - le  bar iy  fo r  op- ra t ions  or '  rec lanat iono f  -  th i s  p ropgr l y .  -  r  have  bben  in f  o rmed by  J .  T .  -pa ruso ,
So ld ie r  c reek  cba l  Company ,  tha t  So ld ie r  b reek  has  t ransmi . t tedor  can  t ransmi t  f i l es  re l i i i ve  to  the  rec lamat ion  aspec ts  o f
! f i :  p roper ty  to  ca r i fo rn ia  por t land  cement  company .  TheDiv is ion rs  pbs i t i on  has  no t  

"n "nged  
subsequen t  to  the  May  24 ,1985  le t te r  v r i th  the  excep t ion  tha t  the  da te  by  wh ich  ther r rec la im o r  permi t "  dec is ion  f rom so ld ie r  Creek  coar  Company  tothe  D iv is ion 'was  ex tended  f rom June  24 ,  19g5  to  Sep tember  15 ,' l A ^ F

r vu )  f , ' o  accommodate  the  So ld ie r  Creek  lu rchase  by  bun  (u*h ich
presumab ly  rvas  to  inc rude  the  H idden  var ley  t t i ne i .

Normon H. Bongerter. Governor
Dee C. Honsen. Execulive Direclor

Dionne R. Nielson. Ph.D., Division Director

2,82
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Page 2
Mr .  John  Ra ins
rNA/OI5 /O22
September  16 ,  1985

I  am now ask ing  Ca l i fo rn ia  Por t land  Cement  Company  to
Iespond  to  the  a l te rna t i ves  enumera ted  in  the  a t tached  May  ZA,
1985  le t te r  w i th in  15  work ing  days  c f  acknowledged  rece ip i  o f
th i s  le t te r .  In  th i s  response ,  lou ld  you  p leasE a f f i rm tna t
Ca l i fo rn ia  Por t land  Cement  Comiany  i s  S t i f f  the  respons ib le
PSr ty  f  o r  the  I ' i i ned  Land  Rec lamat ion  Cont rac t  da tec i  Apr i l  4 ,
1980  be tween So ld ie r  Creek  Coa l  Company  (a  d iv i s ion  o f
Ca I i  f  o rn ia  por t land  Cernen t  Company  ) '  an i  DOGM,  where in  moneta ry
respons ib i t i t y  fo r  the  H idden  Va I i "y  M ine  p r6per ty  rec lamat ion
program was  enumera ted .

P1ease  adv ise  i f  you  have  ques t ions  on  the  mat te r  in  the
in te r im per iod .

S incere ly ,t

fu"/R4"?
Lowe l l  P .  B rax ton'Admin is t ra to r

l , l i nera l  Resource  Deve lopment
and Rec lamat ion  Program

btb
cc :  Tom Pa luso

Ken May
Pam Grubaugh-L i t t i g
Sandy  p ru i t t

0168R- t2  &  73
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October  2 ,  1985

State of  Utah
Natural  Resources \
355 W.  Nor th  Temple
3 Tr iad Center ,  Su i te  350
Sa l t  Lake  C i t y ,  UT  84180 -1203  

:
At tent ion:  Lowel l  p .  Braxton

Admini strator .:
Ivl ineral Resource Development

and Reclamation program

Gentlemen:

EIi/E5

t:"
:i':

r - '

!,:jj
l,:r'

F,.)

.--.
@

. | lF ry .

E f ] A E h I E .

trEtaBqB.
WCatMat

Re :  H idden  Va l l ey  M ine ,  INA /OIS /q
Emery County, Utah ffi/

T

prease be ll+i3l5"lil.*:*il::5nli'3?'.f,5 ;i5::ffi:'l:i i?::'
was in no way affected by the rlcent sale to Sunedco Coal
Co. of the Soldier Creek Coal Company. The Hidden Valley
Iuline is owned by Hidden Valley colt Lo*party, formerly knlwn
as Soldier Creek Coal Companyl a wholly- owned subsidl.ry of
California Portland. Cemenl c6mpany. Accordingly, Calif6rnia
Portrand cement company wil l , i" i t  has, continue to be
responsible for reclamition of the Hidden Valley Mine site
pursuant to the Mined Land Reclamation Contract dated April
4  |  1990 .

should you have any questions, please feer free to
contact me.

yours,

Execut ive Vice President and
General  Manager--Cal i fornia
Portland Cement Division

REC

{sgT o 7 isor

ojv]gtof\j uf. orr
cA$ fi /I,il^}'/.ryg

ty

REE I cm
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October  7,  1995

L;0- R.

^6.

ffi
wGatMat

CALIFORNIA PORTLAND
C E M E N T  D I V I S I O N

State of  Utah
Natural Resources
355 West Norrh Tenple
3 Triad Center, Suite 350
Salt Lake Ciry, Urah g4lg0_1203

Attention: Lowell  p. Braxton, Adninistrator
Mineral Resource Development and

Reclamation program

Hidden Val]-ey Mine, INA/015/Oi+ Cfit\Ernery County, Utah

RECEIVED
oc[ 0 e I9S5

UlyrDtUfI r. l r  Ol l
GAS & M'NING

Dear Mr. Braxton

In response to your letter dated Septenber 16, 19g.5, please be advisedthat californla Portland cement-corp.oy riri-i""r.ir the operation tothe standards of our approved nturni and recr.amation plan.

Following are reclamation proposars for your consideration:

1' Present access to the property w*l be left in place.
2' Proposed time sequence for recramatlon is to startfield work during spring/sunmer and complete fall

1996.  
.  - - -q '  y9{ r {e r  q ' r fs  \ ; r . ru rprELe Ia I I

3 ' we propose not to disturb the naturally revegetatedargas.

4. After reclamation_is completed, rre reguest thatbonding and/or collaterai requirements be elininatedor consi'derably reduced to ref lect reclaanation ef forts.
5. We request input from the Division of Oil, Gas andMining as to what constitutes sufficiency with regardto the reclamation requirements for this property.

Re:

Very truly yours,

ohn . Ralns
Mlning Engineer

JI^IR: cy

Chief

27s



TO:

FROM:

RE:

February  I l ,  l 9B5

Coa l  F i Ie ,  Inspec t ion  and  En fo rcement
1nSandy Pru i t t ,  Min ing F ie ld  Spec ia l is t  - (

Hidden Va l l ey  M ine So ld i e r Creek Coa l  Compan
NA/O I5 Fi Ie  l l7 Emer Co un Utah

P

.:.,

w

-,''J

I l "_ i l : : ! lye.  Hidden Val . rey Mine s i te was inspected by Sandy prui t trn response to Ten Day Not ice #X_a4_2_7L_f r ic" iv"O-5"nr i " i ,  zr ,Ie85. ._0n January yo, ' rgei l - i  i ' , ip ld i i  i l " " r " "  was in  p lace on the
!9p:oi1 .stockpi t6 at- the HiAoen 

-v i i r6y"Mine 
as required forappropr iate responsd to the fen oiy-Hir t fce.

The cond i t ion  o f  the  mine  s i te  appeared good.  No excess ive  eros ionwas apparent .  Revegeta t ion  succL is  o f  a -smar l  d is tu rbed area  arong
l *^I :19 y39 oooo-with some ; ;a; ; i i . i l "nt  of  shadscate simi lar toaoJacent axeas. Ar l  drainage curveits- inspeci lo- i i ;a ; ; ; - ;"ad verec lear  for  unobst ructeo r row]-  i ; ; ; ; - ; ; "  no ev idence of  a  recentsediment  pond d ischarge or  any c i rcu la t ion a long the d ischarge
l lr:. rhe north_portir iemii;";-i;;;;;. rhere is no evidence orrecent access. The adJacent tvo poi l i is have Oeen oici i i i ieo.
Forrowing the mine inspectron, Mr. Dave spilrman and rom paruso verecontacted at the soldi'er ciieri i"iine-Jiii"il--1it--tnis ii i i l l l a uarcn2t '  L98L le t ter  not i fy ing-Doci i  ; i " ;  i " rpo"""y  cessat ion of  theHidden Val ley l , t ine na!  a ia i lab le  for - in 'spect ion as requi red.
No water  moni tor ing data was avai rab le  or  had.been cor lected s incethe mine was shut  do*n in 'J in ; ; iv , - i i i r l  rh is  uas a v iorat ion orthe-approved mine pran,  the p"" r i i "n i  

-per formance 
s tandards and theln ter im per formance s t indard!  wnicn i rE-appl icable,  Ou"- [o- tn"unique s tatus of  the inaJ i iv"  i i i i ! "o iu i " t ion.  Nov $No5-2-1-1 wasissued for  the fa i lure [ " - " i "o i i i i - " ; ; ; ; ; "  and groundwater  moni tor ingin_accordance wi th  approved p lans.  The prov is ions c i ted were UMcar7 ' r l l (a ) ;  the  in te i i r  p" " r5" i " i " "  

" [ Ino""d ,  
Mc 7r7 .17(b) ;  and thein . ter im permi t  apploved hpi i i - I+ , ' - ig io l '  The lemedia l  act ion of  theNOV.requi res tha! '  soro ier -cre" [ '6o l i " iorpany conduct  watermoni tor ing in  accordance wi i r " r - [nJ- I ip IJu"o rn ter im program permi t  or

i ;3 ; :0r" " ,  
modi f icat ions approved oV'ooeu no }ater  tha i  February 28,

I lu^ i ! t : " t l  per formance s tandards were enforced under  the d i rect ionrJr  r \ur  uanrers  s lnce the Hidden Val ley Mine was permi t ted under  the
+lt : I i r  Program and operat i ; ;a '" ; ; ; ; ; 'aurrns the rnrer lm prosram.rn  the mine cessat ion not i f i ca t ion- ie t ie r ,  ia ted t ta rcn z l r - iber ,Sold ier  Creek Coal  company in io"mlro-oodi l  or  tne i r

278,
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rNA/ ol.5 / O22
February  t l ,  Ig85

intent ions not  to  
"y l1 i !  

a  permanent  program Min ing permi tAppr icat ion unt i t  they in ienoeJ- l 'J " i "a i i ivate the mine .  Davesp i r rman in formed t r r i i . inspec l " " - in" i ' i " ld ie r  c reek coa l  company hasno intent ions to recrair  i f i i - f i ioJi . r 'v" i i "v Mine si te i [ - tni f  t i r" ,there fore ,  DOGM must  no t r  requ i re  
-  
i - -e "  

" * "n"n t  
Min ing  permi tApp t i ca t ion  in  L ieu  o r  rec ra -ma i io i . ' " ' " ' -

w j
cc :  Dave Sp i l lman.  So ld ie r  Creek  CoaI  companyDonna Gr i f f i n ,  OS l l

sr"r i " ; i : :?h 
Herrr ich,  DoGM

oozrq- i i l l9eer creek Mine nemo on February 7, 1985.

F)
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355 vr/. Florih Temple'3 Triod Center. Suite 350. Sott Loke Cify, UT 84180-1203. g01-S3g-S340

December  1 I ,  ] 985

{,
^|rsn

l : g E r

r y T  E BtN E9 STATE OF UTAH- E  a - l

&hg*djt NAIURAL RESOURCESj.rlrg-EtyrqlZ {tz Oil ,  Gos & Mining

TC:

F R O } 4 :

R E :

John  J .  | , t h i t ehead ,  Pe rm i t  Supe rv i so r /Rec la rna t i on
Hy  d ro l og i s  t

,-lAh
Thomas  Munson ,  Rec lama t i on  Hyd ro log i s t  I '  1

Perm i t  Rev iew ,  Ca l i f  o rn ia  Po r t l and  Cemen t_qen tp -any l -

The mine  i s  cu r ren t l y  permi t teo  unde ' r  the  in te r im
regu la t ions  w i t l r  ve ry  I i t t l e  o r -no  conrmi tments  regard ing
spac i f i c  rec lamat ion  p rocedures  o r  p Ians .  The  Min ing  a ld
Rec lamat ion  P Ian  (1 , , !RP)  con ta ins  th ree  pages  on  rec la rna t ion r  ln
inadequa te  bonc  (p rooab ly )  and  a  p roposec i  seed  F , , iX .  C ther  than
these  th ree  th ingb ,  no th ing  more  i ' ras  been  comple ted  regard i lg
rec lamat ion .  A  f  e t te r  u las  sen t  by  Lowe l l  B rax ton  to  l4 r .  Ra ins
o f  Ca l i fo rn ia  Por t land  Cement  on  Sep tember  16 ,  1985 .  An
0c tober  7 ,  Lg85  response  v ras  rece ivec i  by  Mr .  B rax ton  exp la in ing
Por t land  iement  I  s  w i l l i ngness  to  rec la im every t t r i ng  excep t  the
access  load .  Apparen t lY ,  they  fa l t  under  the  in te r im
regu la t ions  because  they  were  no t  dc t i ve  fo l l ow ing  Augus t  o f
fg8 f  as  oe te rmined  in  a  dec is ion  by  the  A t to rney  Genera l t s
0 f f i ce .  They ,  the re fo re ,  fa11  under  the  requ i rements  o f  the
in t ,e r im Iegu la t ions  regard ing  rec lamat ion .  .

A t tached  i s  a  l i s t  o f  the  app l i cab le  in te r im
regu la t ions  wh ich  re la te  to  the  bas j . c  hydro logy  requ i rements
fo i  rec la rna t ion  e i t t re r  so le ly  o r  in  par t .  Fur ther  de f in i t i on
or  re f inement  o f  the  requ i rements  o f  these  regu la t ions  w i l l
come a t  a  la te r  da te  when  the  in ten t ions  o f  the  opera to r  a re
be t te r  l<nown.

I  recommend tha t  we  senc t  them a  copy  o f  the  in te r im
regu la  t i ons  w i th  a  l i s t  o f  app l i cab le  regu la t ions  fo r  each
d isc ip l ine  and  then  schedu le  a  meet ing  w i th  the  peop le
respons  ib le  fo r  pu t t ing  toge ther  the  p lan .

Normon H. Bongerter. Governor
Dee C. Honsen. Executive Direcror

Dionne R. Nielson. Ph.D.. Division Direcicr

, - a t

, t-'t
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January  15 ,  1986

TO:

FROM:

RE:

Coa 1 Fi  Ie

[ '  ] .o \n  i .  ryh i tehead,  permi t  superv isbr /Recramat ion-  Hydro log is t

sur face 
Wat ion pranr  car i rorn ia  po

v Min" .  t t ' tR/Ol : /007,  E*" ru
uountv .  Utah

The memo is  to  document  a  meet ing  and  conversa t ion
be tween John  wh i tehead  and  Lowe l l  B rax ton  on  January  J4 ,  I9g5where j -n  the  rec lamat ion  o f  the  H idden  Va l ley  l4 ine  r+as
d iscussed  -  The  i ssue  a t  hand  h ,as  whe ther  the  H idden  Va1 ley
Mine  shou ld  be  requ i red  to  rec la im accord ing  to  the  in te r i rnregura t ions  o r  whe ther  the  company  shourd  b ;  requ i red  torec la im to  permanent  s tandards  in  the  regu la t ions  cu r ren t l yex is t ing .

The  rev iew o f  the  approved  rec lamat ion  p lan  (submi t ted
and  approved  under  the  in te r im regu la t ion r t  b t  t [ ;  s ta f frevea ls  tha t  the re  a re  ve ry  few spec i f i cs  and  de ta i l s  inregards  to  rec lamat ion  con ta ined  in  the  document .  Th is  wou ldprec lude  rec lamat ion  occur r ing  w i thou t  an  ino rd inan t  number  o fenro rcement  ac t ions  and  o ther  p rob lems.  In  add i t i on ,  on  page
5-1  o f  the  approved  p lan ,  the  company  has  commi t ted  tha t  a I I
rec lamat ion  w i l l  con io rm- in  so  fa i  a i  poss ib le  w i th  federa l  ands ta te  ru res -and  regu la t ions  in  e f fec t  b t  tha t  t ime .  Ther " io . " ,
i t  was  conc luded  tha t  the  H idden  Va l ley  M ine  shou ld  be  requ i redto  rec ra im accord ing  to  permanent  p rog iam regura t ions .

b rb
cc :  Lowe l l  B rax ton

Joe  He l f r i ch
Techn ica l  Rev iew S ta f f

929IR-?A
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J,r"
Normon H. Eongerter, Governor

Dee C. Honsen. Executive Director
Dionne R. Nielson. Ph.D., Division Director

Div is ion

Dear  t l r .  Ra ins :

RE: Rec lama t i on  o f  H idden  Va l l e l"li n e INA /OL5/CA7

plan found that  the"u  
" t " "very  

few spec i f ics  rn l^ ; ; ; r i l ! - in
prec lude rec lamat ion occur r ing wi thout  an inord inant  numbe; - ; ; -

Emer

en f  o rcement  ac t ions  and  o ther  p rob lems a r i s ing  dur ing  the  r . ' .  . .  '
p rocess-  rn  add i t i o l l  on  page  5 - r  o f  the  approved  p ian ,  thecommi tment  was  made tha t  r l c lamat ion  w i l l  con fo rm in  so  fa r  asposs i 'b le  w i th  federa l  and  s ta te  ru les  and  regu la t ions  in  e f fec ta t  tha t  t ime-  Based  on  these  i temi ,  

- i t  
i s  the  D iv i s ion rs'  '  '  conc lus ion  tha t  rec lamat ion  shou fOtne  based  on  the  permanentp rogram regu la t ions  and  s tandards  in  e f fec t  a t  th i s  t ime .Fur ther ,  a  permanent  rec lamat ion  

-  
p f .n  wh ich  addresses  thecur ren t  regu la t ions  shou ld  be  combi reo  and  fo rwarded  to  the

D i v i s i o t ! .  
e " v  !  s a r r s ' v v e  b v  e r r v

.
In  o rder  to  rec la im th is  s i te  dur ing  the  f ie ld  season  o f1?85 '  i t  i s  impera t i ve  tha t  you  fo rward  the  new p lan  to  ouro f f i ce  no  la te r  than  March  14 ;  J .9e6 .  The  D iv is ion  wou ld  be

g E  - f lqil BP sIAIE oF UTAH
F-dfl l |  NAIURAL RESOURCES-Wg oil. Gos & Mining

355 W. tttorth Temple'3lriod center. suite 350 - sott Loke cit7. uT g41g0-1203 . g01-53g-5340

January  23 ,  fgee

l ' l r .  Jo t rn  l { .  Ra ins
Ch ie f  M in i ng  Eng tnee r
Ca l i f o rn i a  po r t l - and  Cemen t
P .  0 .  Box  947
Co l t on ,  Ca l i f o rna  gZ jZ4

counfVlET
: :  . : .  .' a  

Th is  le t te r  i s  in  response  to  your  le t te r  o f  oc tober  7 ,'  
I  A A  Fr v85  '  subsequen t  to  - rece ip t  o f  tha t  l e t te r ,  the  D iv i s ion  o i

j  ,  3 l * :  .9 : : ,_ "13_Mi l i l g .  
(DOGM)-  has  rev iewed the  rec lamar ion  p tan  onj  f i l e  -w i th  the  D iv i i i on  

"no  
has  v is i ted  the  m in ; - ; i ; ; ]Y "s lve ra l' ; "  ,  .  '  . ques t ions  and 'concerns  have  a r i sen  in  regard  to  rec lamat ion  o f  -

:  
l | i :  T i : : - . * !u :  Ih ;  i " ;h ; ica l  rev iew or- the currenr  approved



f  . . . oK
page z

i$  Mr .  John  } { .  Ra ins  I
rNA /OI5 /AO7
Janua ry  ZJ  ,  1986

6 l9 l !^happy to  accommodate a  meet ing wi th  representa t ives  o fua l i forn la  Por t rand cement  to  d iscr lss  th is  i ro ject  and vhat  nay
be requi red in  the recramat ion p lan.  preas 'e  a iv ise-me i i - t t i . ' - -
should be your  des i re .

Sincere ly ,

furBq
Lorve l l  P .  Brax tor l t

r'.]\.
f : , 5 1{:.

btb
cc :  Joe  He l f r i ch
. :  Techn ica l  Rev iew S ta f f
9294R-56 & 57 . i
' '  I  '  

:  .  .  
t .

. ; i

Admin is t ra to r
Minera l  Resource  Deve lopment
and  Rec lamat ion  Program

\.jy

Fl;i

\Jt

a ' )
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' i n  n n m n l n * ^  * l ^

3EOO SAN FERNANDO ROAD/P.0.  BOX A950. /LOS ANGELES.  CALIFORNIA 9OO5I / (EI3)  ? i lg-?M

ar?

May 28 ,  1986

Lowel l  D. B raxton
Admin is t ra tor
Mined Land Reclamation program
Utah Div is ion o f  Oi l ,  Ca,  

"n l  
Min ing

3 Tr iad Center ,  Su i te  3S0
Sa l t  Lake  C i t y ,  UT  84180-  t  Z03

Dear  Mr .  Braxton:

,ril j

ro'.comple-re-tne-T-rnar recramation in r98G on the Hidden Vailat criJt-Irtlnc>
* _=n :y^:.::ll: J? '.."t this s;hel;te; *Ja#s-urrmittins-ei#iffi-

;; ;:;;';r;=s'i; Tr'u" ffi ; suider ines.
We wish to express to-You o_ur appreciation for the cooper-ation of Mr. JohnlYhitehead and his stafi ir ' ,  oerreloping this f inal reclamation plan. Allwritten comments and telephor," .on,,/.rsations should be directed toMr '  John W.  Rains,  Ch ie f  Min ing eng in"" . .  H is  address is  CalMat  Co. ,P- o.  Box gqt,  col ton, cA 92321, t jephone (zr4) g25-q260.

RonalC E. E.tans
Executive Vice President,
Ceneral Manager
Cement Division

REE:  j i

t- .

I

i ; 1 i

Q,* uA
Lr t \  

v

J. r,o Ir,'tt-UJ

-uU

E  - - -

R  - g a 5

&&gLR.
WCalMat

,r'r/o{it 7

J Ui'i

DIVISION OF
OIL. GAS A MTNING

i$ii'.'3;-jdlill
ri I iij l.0 I tgAo d=?7

z California_p_q_fJtand Cement Comorliir-Lallrornra Po-rJland Cement -Compa.ny> Division of CalMat Co., desires'lo 9ompl-e-te-t-heinal reclamation in 
-t 

gae on the Hidden Valla;'t;"i-nnm

S incerely,
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FINDINGS DOCUI'IENT

Calmat Company
Hidden Va1ley CoaI Company

Hidden Val ley Mine
INA/015/007,  Emery County ,  Utah

December  8 ,  1985

T|lg plan - and the permit appl icat ion are accurate and ccrnplete ar:
9Il requirements of the Suif ace I'I ining Control and Rectanratioa .i;c
(the "Act"),  and the approved Utah Sti te Program have beer
compl ied  w i th  (UmC 786 .1g ta ) ) .

Tf" .pPl icant proposes acceptable pract ices f or the recla:naticr ; f
disturbed lands. These praEtices have been shown to be effecciv=
in the short-term; there are no 1ong-term reclamation recoris
ut i l iz ing nat ive species in the western Uni ted States.
Nevertheless , the regul atory author i ty has determined that
reclamation I ls required. ly tne Act ,  can be f eas ibly accolnpi isae.i
under the l l in ing and Recramat ion p lan (MRp) (umc ?86.  19 (b))  .  (s-
Techn ica l  Ana lys is  ( re ;  ,  Sec t ion  t ] } l c  B Iz  .zL- .zs  and g t7 . I I I - . I17 .  )

The assessment of the probable cumulative impacts of al}
3"! icipated coal mining activi t ies in the geieral area on th,e
hydrologic balance has-been made by the refufatory authority. g:g
reclamation_pIan proposed under tha applicitioa has been Ceilg=ei
!9 prevent damage to the hydrologic balance in the permit area
(wc ?86.19(c )  and ucA 40-10- t r ( i ) (c ) ) .  (see  cumul i r i ve  E iyd ,=o iog ic
Impact Analysis (CHIA) Section, attached to this Findings
Document. )

The proposed perrnit  area is :

A. not included within an area designated. unsuitable for
underground coal mining operations;

B. not within an area under study for designated lands
unsuitable for underground coll mining operations;

C. not on any lands subject to the prohibit ions or l ini tat io=s
of  30  cFR 7GL.  11(a)  (na t ionar  pa i t<s ,  € tc .  )  ,  z6 l .  t r ( f  )  ( in : : . : c
bu i ld ings ,  € tc .  )  and 76L.  t l (g ) -  (cerne ter ies  )  ;  ,

D.  not  wi th in r00 feet  of  the outs ide r ight-of-way l ine of  a
pub l i c  road  ( tnqC Z6 I . t t ) ;

E. not within 300 f eet of any occupied dwell ing (IntC
785 .19(d ) ) .  (See  l IRp  Sec t ion  tbz .  lG . ) .

:..:'l

4 .

u

vV

:

|J

27.
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5 '  The regulatory 
"Yt_!gr i ty '  

s  is .suance of  a permit  is  in  ccnoi ia lcewith the Nationar Histoi ic p;; ; ; ;" i t ion alt  ana implenenti=gregu la t ions  (ge  cTR 800)  (umc 78G.19  (e )  )  .  ( i ee  a r rac :e i  te t re rf rom s ta te  H is to r ic  p rese iva t ion  o f f i "e i  (sHpo)  da tedJu ly  10 ,  19g6 . )

The_appricant has the regal r ight to enter and eomplererecramat ion act iv i t ies i ;  the permit  area through a fee ccal  a,= isur face agreement (UuC 7g6.  19 ( i )  )  .

rhg applicant has shown that prior violat ions of appl icable lar.-s
-and regulat ions have been 

"ori""ted 
(rntc ?g5. 19 (g) ) .  ( l tenc cfNovember 7 ,  1986 f rom Joe Hel f  r ich,  Div is ion of  o i1,  Gas c,dl l ining ( DOGM) , rnspection i la-Enf orcement section. )

Neither Hidden val ley coal company nor i ts parent comla-nv, cal=a: ,
:te- del inquent it puy*ent of f ees f or the Aban Joned, l1i::,eRec lamat ion  Fund ( - i t -has  no  

" " t i ve  
ope i i t ions)  tmrc  f f i .19(b) )( personal communication, t ;rei ie col i*"rr,  osl l ,  washing=on, D . c. ,November 2L,  19g6 )  .

9. The applicant does not control and has not controlled :aiairgoperations with a demonstratea l-it-r" of willful violaiio-s cfthe Act of such nature, auratioi-and with =""i, it="iii-ci rreparab'e damase to irr" 
-t"ii."'t 

fiit "."' t.-iiiailil" "i=t =rr."o= -".to comply with the provisions oi-_tte Act (InIc zee.iit i) l '(;erscial
-c_omnunication, valeiie cofernan,-oiii, w.st i"gto", ol il,'lilovenber 2t, LgB6)

10. Underground coal .ili"S and reclamation operations to be perfcr=ed,under.the permit wil l  iot ue-i"""""i"tent erith other o.eraliols. anticipated to be performea in iieii-iaJi"ii"i--t.-ii" iiopo="apermit  area (rrMC zEe. rsl i  )  )  .  
--  -----

l l .  A detailed analysis of t le proposed bond has been made. Ee 5csiestimate is $1?i,srs.o0 in i iai-doirar"- The regulatory auth.ori:11
!t_a| mad? Sppr-opriate aaju3tmenis-ii-reffect costs which would bernclrrred.by the state, i f  i t  was iequirea io .o"ir i . i- l te : icarreclamation activit ies tor tUe minJ=site. The bond shalL !eposted (wc z86.re(k)) vith trrJ-i6giii.iy 

"iiirr"iiiy-tiio, t"f inal permit issuance.

12. 
19_lTds designated as pri ine farmlands or alluvial vallev : lcc:=occur  on the perrn i t  area (Ut tC 7BG.r9( i l i .  

- - - -

13. 
Tl:_rytposed postmining land-use of the permit area has be:aqpproved by the regula iory  author i iy  (u{b zae. t9(n) ) .(see rA, sect ion ul lc er i . isJ: i"--" ,

6 .

7 .

8 .

t:.7

(il'

t":E

l _
FSn:/

a : t : i ,

'iJ

{,
2ii{}
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14. The regulatory 
" l l lo: i_ay 

has made al l  specif ic ap_oiovats =egu!r: ioy  tne  Ac t ,  and the  app lovea Sta ie -program (UMC 786.19(a) ) .
l5'  The proposed operation wir l  not affect the continued exisi: , ,ce :fanv threate""d q5_:lg11s"!!a-'"e"Ii;; .. resurt in the d,est:uc:icaor  adverse  mod i f i ca t ion-o f  the i i - " i i t i " " f  hab i ta ts  ( I rEc  78 : .13(c ) )
15. Al l  procedures for_public part icipation required by tb,e ic:,  : :3the approved utah si"te-nr6ii;-h:;; been conpried srir::( I rMc 786.  t t_ .  t s )  .

Prior to the Dermit 
!3}i"g effect, the applicant must ac:es Eccomply vri th the siecial st ipuiat ioni 

- in-tfre 
permit and pos:-:heperformance bond ior re"rarnii ioi-i"i i i i tr..=.

=0,L.0 ptti,,,i

\,3

i\.

:.i+.
::,1i':

i:\

ti}'-,'-,

;'r,:!

ilJ

f "';\!:l

ra l  Rescurse
Iarnat:oc, ?=osr-r

o920F-/37

Administ rAtor ,  Hi
.Development and R

Ssoc ia te  D i rec to i .\i.ni:E



STATE OF UTAH
NATURAL RESOURCES
Oi l ,  Gos & Min ing

355 W' North Temple'3 lr iod center 'suite 350 - sott Loke ciry. ur g41g0-1203. g01-53s-5340

June  l ,  19BB

-
f

F^ 
- 

{{4
l L l
\ r  " '

Normon H. Bongerter, Governor
Dee C. Honsen. Executive Director

Dionne R. Nielson. ph.D., Division Director

Enginee rW

ffi

TO:

FROM:

RE:

rdrilr

John  J .  l ' l h i t ehead ,  pe rm i t  Supe rv i so r

Pame la  Grubaugh -L i  t t i  g ,  Rec lama t i on

Phase  I Bond  Re lease Inspec  t  i  on H idden  Va l  1e 14i nea lMa t INA / OI57nrF mery  coun t t ah

t i

The Phase  
I . .b : ld  re . lease .  inspec t ion  fo r  the  H idden  Va l teyMine was conducted 
l l  l :  : l  r , l iv- i+,  i i ib .  rhe backf i r l ins andgrad ing  has  been  done  to .  accep tabr6  s tandards  a t  the  m ine  s i te .  Theportars were sealed ano oacxi l i rJ j - to" I i ,  coar  seams).  so i ts  usedfo r  the  back f i l l i no -and  g rad ing  were  der i ved  f rom sands tone  andar ruv ia l  depos i t s .  

-and-  
a re  coa ise  ino  

- i " i au r "  
w i th  s r igh t  cohes iveproper t ies .  No  topso i l  p " " - "u - i ] " -a ia i i "o r " .

The access  
_M^d l  f  ro l  th9  end d f  the  paved county  road tothe  mine  s . i te .  was  r ipped,  water  barJ  

-cons t  
ruc ted ,  ancr  seeded andmulched '  The road base mi te r ra r  wn icn-was be ing  s to red .  a t  an  areaabove the  mine  s i te  was removed and tha t  s i te  ras  r ipped andseeded '  A11  o f  th i s -  rec ram. t ion - *o . r . " i i  t n "  m ine  s i te  was  conpre tedpr io r  to  Chr i s tmas ,  1985 .

._  Dur ing  the ,phase  f  bond  re lease  inspec t ion ,  i t  was  no tedtha t  the re  i s  g round ,couu" , -o i  , rh i ;h - ; ; ;  qua l i t y  and  quan t i t y  w i l loe  samp led  somet ime th is  year .

A f te r  the  rec lamat ion  v {o rk  was  compl .e ted  in  December ,  19g5 ,severe  spr ing  and fa l . r .  s to rmi  in - i ie i - i i t  the  s i te .  The damage f lonthese s to rms reou i red  
"up" i i -o i " t r , " - " i i l  fence as  ye l l  as  channefreconstruct ion.  This  r ro i t  nar 'o"u i  i i ipr" t "o.

T l * re fo re ,  i t  i s  recommendedbe approved ,  i . .e . r ' 60  percen t  o f  the

d j h
907  5R /  58

t ha t  t he  Phase  I  bond  re l ease
bond  ,  o r  $  fO  Z  , 9O9 .  00 .

r)
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STATE OF UTAH
NATURAL RESOURCES
Oi l ,  Gos & Min ing

h
l,'J

355 w' North Temple'3lr iod center. suite 350 - sott Loke city. uI g4180-1203.801-53g-5340

Ju Iy  16 ,  1988

l . ' l r .  John  Ra ins
Ch ie f  M in i ng  Eng inee r
caL i f o rn i a  po r t l and  cemen t  D i v i s i on
695  Sou th  Rancho  Avenue
Co I ton ,  Ca l i f o rn i a  gZ jZ4_0514

Dear  Mr .  Ra ins :

Re:

S i  nce  re  l y  ,

S*r'! f g*p

Normon H. Bongerter. Governor
Dee C. Honsen. Executive Director

Dionne R. Nielson. ph.D.. Division Director

Phase  I  Bond  Re lease  App rova l ,  Ca l i f o rn i a  po r t l and  cemen t ,

The Phase  r  bond  re lease  app l i ca t  i on  has  been  rev iewed,de te rmined  comple te  and  approved  by  the  D iv i s ion .  A  bond  re reaseinspec t ion  o f  the  rec la imed s i te  w is  conduc ted  on  May  24 ,  lggg  (copyo f  inspec t ion  a t  tached  )  .  n r  
- i  

resu l t  o f  th i s  inspec t  ion ,  theback f i l l i ng ,  g rgd ing ,  topso i l  p l "cement ,  anc t  d ra inage  con t ro ls  werede te rmined  99mp1ete .  The  D iv i  s ion  conc iudes ,  the re fo re ,  tha t  6apercen t  o f  the  bond  rnay  be  re ieased ,  o "  $ lo t ,  g0 ; ; - ; f  f  ec t i ve  June  I ,J9BB.  Bond  Number  400HJB041aAi - ; i i i  ; ; .  pau t  F i re  and  rnsuranceCompany  may  be  reduced  by  a  i iO . "  to  $eerd06 .

r f  you  have  any  ques t ions ,  p lease  ca l l  pame la  Grubaugh-L i t t i g .

Lowe l1  P .  Brax ton
Admin is t ra to r
Minera l  Resource  Deve lopment
and  Rec lamat ion  p rogram

PGL/d jh
cc  :  J .  } . lh i  t  ehead

P.  G. -L i t t i g
9075R /  5A
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STAIE OF UTAH
NATURAL RESOU RCES
Oi l .  Gos & Min ing

355 W' North Temple'3 Triod center 'suite 350 - sott Loke city. Lrr g41g0-1203. g01-53g{340

June  16 ,  198  B

t .

;.*
vi

To Whom I t  May  Concern :

Re: Phase I  Bond Re lea  se Ca l i f o rn i a Po r t l and Cemen t D iv i s ionHi  dde  n Va l l e M ine A/01 5/do7 o lde r  #4 mer Count Utah

S ince re l y ,

Th is  le t te r  i s  tg . .  qdv ise  you  tha t  the  app l i ca t ion  fo r  phase  rbond  re lease  a t  the  H idden-v " i rey  r ' l i n "  
- i ' , . .  

been  approved  by  theD iv is ion '  The  rec lamat ion  bond  i r i r r  be  reduced  f rom $171r515  to$ee  ,6a6 ,  because  bacr f+ l l i ng ,  
-  
g r "g ing ,  ins ta l la t ions  o f  d ra inagecon t ro rs ,  and  revege ta t ion  E ive  a l l  S ien  done  a t  the  s i te .

Recl : [ " { l : "nex; i : : l " lo* t "nts '  prease cal l  pamela Grubaush-Li t t is ,

Admin is t ra to r
Minera l  Resource
and  Rec lamat ion

$F

qERTIF IED RETURN RECEIPT REQUESTED(p  87e  5s6  367)

Emery  Coun ty  Boa rd  o f
Commiss ione rs

P .  0 .  Box  629
Cas t l e  Da1e ,  U tah  g45 I l

PGL/d jh
cc  :  ! .  Ra ins  ,  CALMAT

J.  } i l h i tehead
P.  Grubaugh_L i  t  t i g

9075R/51

Normon H. Bongerfer. Governor
Dee C. Honsen. Executive Director

Dionne R. Nielson. Ph.D.. Division Director

Deve lopment
Program

on equol opportunity employer
265
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STATE OF UTAH
NATURAL RESOURCES
Oil ,  Gos & Mining

355 W' North Temple'3 Triod cenler 'suite 350. sott Loke city, uT g41go-1203. g01-538-5340

Ju ly  17 ,  1988

Mr .  D .  Lawrence  Lang ley
At to rney- In -Fac t
S t .  Pau l  F i re  Insurance  Company
385  Wash ing ton  S t ree t
S t .  Pau l ,  M inneso ta  1>SIOI

Dear  Mr .  Lang tey :

Re:

Normon H. Bongerter. Governor
Dee C. Honsen, Executive Director

Dionne R. Nielson. Ph.D.. Division Direclor

Phase  I  Bond  Re lease  App rova l  ,  Bond  No .  400HJg041  (A )  ,  ca l i f o rn i a

Th i  s  le t te r  i s  to  adv ise  you  tha t  Bond  Numberbe  reduced  to  $ea  ,6a6 .  Th is  reOuc t ion  i s  due  tore lease  approva l  e f fec t i ve  June  l ,  I9gB.

- I f  ygu  h lue  any  ques t ions ,  p lease  ca l l  pame la
Rec lamat ion  Eng ine l r .  Thank  you .

S incere ly ,

400HJ8041(A)  may
the  Phase  I  bond

Grubaugh-L i t t i g ,

Deve I  opmen t
Program

furr&tfu
Lowe1 l  P .  Brax  t {n
Admin is t ra to r  /
l ' l i nera l  Resource
and  Rec lamat ion

PcL /d jh
cc :  J .  Ra ins ,  CALMAT

J.  l {h i  tehead
P.  Grubaugh-L i t t i g

907 5R / 4e

2ii4



AFF IDAVIT o ̂ ?rr" r,rt lu oN

STATE OF UTAH)
ss.

County of Emery,)

l, Dan Stockburger, on oath, say that I am the Publisher of the

Emery County Progress, a weekly newspaper of general cir-

culation, published at Castle Dale, State and County afore-

a a i r J  a a a l  l l r a l  ^  ^ ^ . J ^ : ^  F ^ r : ^ a  ^ . - . ^  - r . - - L :saiq, ans rnai a cefiain notice, a true rcpy of which is hereto

attached, was published in the full issue of such newspaper

.  One  (1 )
tor  . . . . . . . . . . . . . . . : . . . : . . . . . . . . . . . . . . . . .consecut ive  issues,  and that  the

first publication was on the

and that the last publication of such notice was in the issue of

such newspaper dated the

Subscribed and sworn to before me this

.....?!h.......day or.....-J.Y.ft9...... rc.?.?.

My Commission expires January 10, 1gg5

Residing at Price, Utah

34.40

NOTICE OF HEARII{G

c.fuosffit.Toct?3iH8o,
BEFORET}TE^EO-ABqqTqN,_GASANDMINING,DEPAR?IVIEMT

o{_ NAIqBAL EEFonRcES,-S',rAiE bF UiAii'rN rHE MA1U3 qF NoTicnlQgvlblcrrblv Ne1j26-8_2. AlrDNe3--35-L1,lLrqUq[VALLEynarye_,n-narnv-bdr.rNTv,ui.fri
JHE Sf,ATE OF-I,,]1TAH TO-AL'FE_RSONS INTiEEiNEb IN fIIEABOVE ENTI?LED IVTATTER. 

-
Notice is hereby grv^en thgt qlt" Board of oil, Gas and Mining, state ofutah, will con d udt E formal adju dica ti_;, ha # ;;;;' T";;q"lil.tft*s b,

!es4g! 9-i00 a-.p., i.n jhe Boardloom_of the Diviri?" 
"roir;a;J;;,i Mil-ins 355 west North Tempre, s rriaa cert;; s"];; st0;s,,r;L;il; dr-ty,utah. The chairman of ttie ti"*a 

"r-oitj;*d't4i"i;'#;il;;..-ia"" l,hearing oscgr. This mamer is 
"onii";;t fr"* ih" ilff"riv 5"rr"iJlJahearing of June 10, 1992.

The hearine will l5e conducted in qc_co1d4nqe with qFl, cgde Ann. $fglg-l et. seq. (tess, a"-a4"r,{e.ft, rJt'tlc_"ii d;. S e$:atiii ;; Jo.(1953,.as am_6_n{ed),_g$ ttte k;ltauiat ffii"; 
"f'ti"-e;d^. 

"'*y
-Applican!, Eia{"-l Yg_ll"y coal compgny, requests a review of the factof violation in N.o.v. ugr-!e-_a-2, 

""aiii"'1iiop=o-*a 
p."rriv i#l'i--Jtam ou n ts i s su ed by th e_utah D-i yrsi gag, gjL . qd ; e 

-ffi-i" 
; ;s;r,ffi;Hi$3en V-alley lviine permir No- ACTTOisilOO?. 

--"-

Naturar persons may app-ear-and represent themselves before theBoard. All 6ther r_epresinta^tion by par4es before the-Boari;ill^il il;
Sttorneys licensed ro practice Iafi in thJ Stat"-"-f tlr"il;; ffi;Jilicensed to pracric_e lari in anothei:"ri"di_.u_J;-;ii.h ;;;iinl fiilJ'"ithe utah state Bar .for piactici"d G;-t;l;;;";ii;^ uhh- ;;;;;:"" "'

Persons interested i n this mattei."a,,-oriii,i;;f ri,;B;;eft ;ffi iili,{,1f;ix"#fi Etlli}f llf ,l}i*s:*$f; fi b$"'i1';'1;n*iJrTl3""f;'igd;.tht;"rn;;ith;;e;r"*;i'
BoARD otr orr,, ciETfiooil,,ffi*E

James W. Carter, Chairman
/s/Janice L. Brown

Secretary of the Board

, $unu"]ua'"il:13"ftt*;
Salt Lake City, Utah'e+reo-rzog

Published in the Emery counry progress June n, 
tt%%tJ.538-5340

9th June 92

| . ' ;

Publ icat ion fee, $

GOPY 6 J  f )  . )

s J l ) , i
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SALT LAKE CITY,  UTAH 8414J"
FED.  TAX I .D.  #  81-0217 653

Newspaper Age"np CorpoRation
@y fialt$ake @ribu* -;Hj DESERE1.; ri"'ws

LEGAL ADVERTISING INVOICE

CUSTOMER, S
COPY

lJtsl l s

DtvlstoN oF
FOR BILLTNG INFORMATION

cAr,L ( 801) 237 -2822
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PETER STIRBA

June 5, L992

HAIvID DELIVERY

William R. Richards
Assistant Attorney General
ATTORNEY GENERAL'S OFFICE
4120 State Office Building
Salt Lake City, Utah 84114

Re: Hidden Valley Coal Company

Dear Bill:

I have run into some problems in meeting the June lst date for filing our reply memo in
the above matter. As you know, when we scheduled that extension it was in anticipation that
the hearing would be held on the 10th of June. Now, considering the fact that the hearing is on
the 30th, I would like some additional time which would be in conformity with the Board's rules
about filing matters two weeks prior to the hearing.

In any event, without causing all of us any unnecessary work, I am going to arrange a
conference call next week to discuss extending the time to file through June 15, L992. I
presume that this would not be any major problem to you.

Also, I suggest that you and I meet some time during the week of June 22nd to go over
any exhibits or other materials where stipulations and the like would be appropriate.

In any event, you can anticipate a conference call some time next week on the extension.

PS/kg
cc: Lee Edrnonson

26X.
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IN THE MATTER OF NOTICES OF
VIoLATION N91-2 5-8-2,  AND
N92 -25-1-1, HIDDEN VALLEY
MINE, EMERY COI'NTY, UTAH

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATI'RAL RESOI'RCES

STATE OF UTAH

---oo000---

NOTICE OF HEARING

DOCKET NO. 92 'OO5
CAUSE NO. ACT/ 0 l -5 |  OO7

:

'ooooo-- -

THE STATE OF UTAH TO ALL PERSONS INTERESTED IN THE
ABOVE ENTITLED MATTER.

Notice is hereby given that the Board of Oi}, Gas and
Mining, State of Utalr, wil l  conduct a formal adjudicative hearing
on Tuesday,  June 30,  LggT,  a t  9 :00 d . rn .7  in  the Boardroom of  the
Divis ion of  OiI ,  Gas and Mining, 355 West North Temple, 3 Tr iad
Center,  Sui te 52O, Salt  Lake City,  Utah. The Chairman of the
Board, of  Oit ,  Gas and Mining wi l l  preside as hearing of f icer.
This matter is continued from the previously scheduled hearing of
June 10,  L992.

The hearing wil l  be conducted in accordance with Utah Code
Ann. g 40- l -O-l-  et  ses. (  1-953 ,  as amended) ,  Utah Code Ann. $ 63-
4 6b-1 et seqf . ( 1953 , as amend.ed) , and the Procedural Rules of the
Board.

Applicant, Hidden Valley Coal Company, requests a review of
the faLt  o f  v io la t ion in  N.O.V.  N91-26-8-2 ,  and the proposed
penalty assessment amounts issued by the Utah Division of OiI '
Gas and Mining regarding Hidden Valley Mine Permit No.
ACT/ 015 |  OO7 .

Natural persons may appear and represent themselves before
the Board. A1I other representation by parties before the Board
wiII be by attorneys l icensed to practice law in the State of
Utah or attorneys licensed to practice law in another
jurisdiction which meet the rules of the Utah State Bar for
practicing law before the Utah courts.

Persons interested in this matter may participate pursuant
to the Procedural Rules of the Board. The Petit ions for Agency
Action and any subsequent pleadings may be inspected in the
off ice of  the undersigned.

360



''O

Page 2
Notice of Hearing
Docket  No.  92-005

DATED this
-d-'

,Zr/ t-- day

STATE
BOARD
James

of June  ,  L992 .

UTAH
OIL, GAS AND MINING
Carter, Chairman

OF
OF
w.

355 West North TemPle
3 Tr iad Center,  Sui te 350
SaI t  Lake Ci tY,  Utah 84180-1203
(801 - )  538 -5340

259



CERTTFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing NOTICE OF HEARING for Docket No. 92-OA5, Cause No.
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+'rn day of June , L992 to:

Denise A.  Dragoo,  Esg.
Fabian and Clendenin
2L5 South State
SaIt  Lake City,  Utah 8411-1

Peter Stirba, Esq[.
Stirba & Hathaway
2L5 South State #eOO
Salt  Lake City,  Utah 841-11
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Norman }LBangercr

Gowrnor

Dee G Hansen
Erccrdtc Dircctor

Dienne R Nielson, Ph.D. 
'

Divislon Dircctor
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DMSION OF OIL, GAS AND MINING
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$
Norman H. Bangerter

Governor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
Division Dir€ctor

DEPARTMENT OF NATURAL RESOURCES
DTVISION OF OIL, GAS AND MINING

355 Wesl North Temple
3 Triad Center. Suite 350
Salt Lake City, Utah 84180-t 203
801 -538-5340

June 4, L992

Emery County Progress
7 6 West Main Street
Pr ice ,  Utah 84501

To Whom It May Concern:

Re: Not ice of  Hearing -  Dol:ket No. 92-005, Cause No. AQT/015/002

Enclosed is a Notice of Hearing before the Board of oil, Gas
and Mining, Department of Natural Resources, State of Utah.

It is requested that this notice be published ONCE ONLYrtro
later than Tuesday, June 9, 1992. fn the event that said notice
cannot be published by this date, please notify me irnrnediately by
ca l l i ng  538 -5302 .

Upon completion of this request, please send proof of
publication and statement of coJt to the Division of oil, Gas and
Mining, 355 west North Temple, 3 Tr iad center,  sui te 350,
Sal t  Lake Ci ty ,  UT 841BO-12O3.

Sincerely,

Kin A. Kubota
Administrative Secretary

Enclosures

A

an equal opporlunity employer

2:i.5
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$
Norman H. Bangertcr

Governor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
Division Director

flftatd,,fif lJtah
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 3S0
Salt Lake City, Utah 84180-1203
801 -538-5340

June 4 | L992

Newspaper Agency
Legal Desk
P .O .  Box  45848
Salt  Lake City,  Utah 84145

To Whom It May Concern:

Re:  Not ice  o f  Heaf ing -  Docket  No.  92-005.  Cause No.  ACT/015/007

Enclosed is a Notice of Hear j-ng before the Board of Oil, Gas
and l'Iining, Department of Natural Resources, State of Utah. 

..

It is requested that this notice be published ONCE ONLY;no
later than Wednesday, June 1O, 1992. In the event that said
notice cannot be published by this date, please notify me
irnmediately by cal l ing 538-53O2.

Upon completion of this reguest, please send proof of
publication and staternent of cost to the Division of Oil, Gas and
Mining, 355 west North Temple, 3 Tr iad center,  sui te 35o,
Salt  Lake City,  UT 1418 0-t-2 03 .

Sincerely,

y,W + WtbnTn
Kirn A. Kubota
A&ninistrative Secretary

Enclosures

an equal opporlunily employer
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PETER STIRBA

LAW OFFICES

SrrneA&HnrHAwAY
A PROFESSIONAL CORPORATION
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JUN I"{.1992

SECRETANY BOAND OF- 
b1 l, G AsEe{[AH{tNG6*s3oo

_FAcslslLE (eo u qq4-8995

June 1, 1992

Chairman Jim Carter
Division of Oil, Gas & Mining
3 Triad Center, Suite 350
355 West North Temple
salr Lake city, uratr 84180-1203

Re: Hidden Valley Coal Co.

Dear Chairman Carter:

You may have already thought this through, but I anticipate that the hearing in the above
matter on June 30, L992 will be on the record and that a court reporter will be present
transcribing the proceedings. If this is not what you envision, please let me know as we will
need to make some arrangements for the matter to be of record.

Thank you for your cooperation.

PS/kg
cc :  B i l l  R ichards
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BEFORE THE BOARD OF OIL, GAS AND MTNTNG

;HH-ED
f{AY 2 e lgg2

PETITIONER' S SUPPLEMENTAL
PROPOSED EXHIBIT LIST

DOCKET NO. 92-005
C A U S E  N O .  A C T / 0 1 5 / O O 7

DEPARTMENT OF NATI'RAL RESOTTRCEC
srArE oF urAH 

'v 
SEORETARY BOAHD OF

OIL, GAS & MINING
- - -oo000---

IN THE MATTER OF THE REQUEST :
OF HIDDEN VALLEY COAL COI,IPANY
FOR AN INFORMAL HEARING ON :
THE FACT OF VIOLATTON/PROPOSED
PENALTY FOR N91-2 6-8-2 :

oo0oo---

. Letter dated October G, L97g
TO:  Cleon B.  Fe ight ,  FROM: J .  T .  Pa luso

o Supplemental Appropriation Emery County
Coa I  P ro jec t ,  H .  B .  No .  3G6

I Aff idavi t  of  Publ icat ion dated February 28, 1980
Order to Show Cause

. Mined Lands Reclamation Contract dated
April 4t 1980, between Soldier Creek Coal Company and
the Divis ion of  oi l ,  Gas and Mining

. Letter dated Apri l  L4, 1980
TO:  J .  T .  Pa luso,  FROM: Ronald  W.  Danie ls

.  Letter dated Apri l  16, 1990
TO:  Ronald  W.  Danie ls ,  FROM: J .  T .  Pa luso

. Letter dated June 4, 1990
TO: Mary Ann Wright, FROM: D. G. Spil lman

o Environmental Protection Agency Public Notice
dated August 2O, L980

. Letter dated May 24, 1995
TO: Don Ross, FROM: Dianne R. Nielson

o Letter dated December L2, 1996'
TO: John W. Rains, FROM: Dianne R. Nielson

. Permanent Program Permit, dated December L2, 1986

DATED this . 'L i \  day of  May ,  Lggz.

trWfr-#
wil l iarn R. Richards
Assistant AttorneY General

? t c ) q , 4
r^v q"r I.
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CERTIFICATE OF MAILING

I hereby certify that f caused a true and correct copy of the
foregoing PETITIONER, S SECOND PROPOSED EXHIBIT LIST for Docket
No.  92-OO5,  Cause No.  AC-T^/0L5 /OO7 to  be mai led by cer t i f ied  mai l ,
postage prepaid, the t*rt- day of June, Lggz to:

,,,,.1Denise A. Dragoo, Esqo '
Fabian and Clendenin
21-5 South State
SaIt  Lake City,  Utah 841L1

# peter St i rba, Esg.
Stirba & Hathaway
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f f i Te lephone801 . -637 -442g t637 .52o3P .o .BoxAS Price, Utah 84501

October 6,  L978

Soldier Creek Coal Co. HTDDEN vALLEy M'NE

B.  Fe igh t

of  Oi l ,  Gas ,  a:rd Mining
North Temp1e
C i t y ,  U tah '  84115

Re : opening of Eew r-rilE
Sold ier  Creek CoaI  Co.

Dear  I "1r .  Fe ight :

Soldier Creek Coal Cornpany is present ly in the process of ,
opening a new und,erground mine. The mine wi l l  be located '

in Township 23 South, Range 6 East,  Sect ions L7 and 18 .
This property is approximately 3 mi les south of  Consol idaj  -
t ion Coal Company, Hnery l"I ine.

The mine is present ly scheduled to be in operat ion by
June 1981. f t  is our intent ion to comply ful1y with al l
Department of  Natural  Resources regulaLions. Al l  necessary
forrns, . including "Notice of Intention to Commence Mining
Operat ions, "  wi l l  be submit ted for approval  as soon as the
mining plans are completed. 

'

It would be greatly appreciated if your department would
keep this of f ice inf ormed of 'other requirement.s need.ed by
the Divis ion of  Oi l ,  Gas, and Mining as they develop. This
would help us very much in the orderly development of the
m ine .  

'

Thank you for your assistance in this matter.

S incere ly ,
HTDDEN VALLEY MINE

- ft/*n
;Jm 

V'444'qci

j .  T .  Pa luso
Project Engineer

1"1r. Cleon
Di rec tor
Divi  s ion
15BB Wes t
SaIt  Lake

248
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[1233] APPNOPRIATIONS ch.258

The foliowing sum of money, or so much thereof as is neeessary, isappropriated, effective when the mo.nies are pria into ir,. su;*rar fund - pre-paid sales and -use tax constructioir a.couni, to the department of trans-portation from funds not orherwis" 
"pp;;;;;;.d from rh;;;;l.s so prepaid

*T i},|r:fi::lt :l"T: 
tr''"nu'our.u buu.top'enr Act r.r,rpt*, bl, tirre 68)

Item 1 Io the_Department of Transportation:
From the Generar Funa - rtlpuiJ-'drr* and useTax Construction Account

This appropriation is non_
lapsing and is made ,oi"iy
for engineering and .o*
structing or reconstruct_
ing of the following road
in connection with the

Hql-q'i"-#ci'aEkrco"dl-?'coffi =ry' plnls $a.*1. {gll_fruder,e$g.grgipflpibjettiT*xu
{11 Construction of an
access road beginning at a
polnr approximately 7.9
miles southeast of Emery,. Utah, at a junction wiif,
SR_10 in Sevier C"u"ly,
U  tah ,  an  d  ex ten  d i r rg

, thence ea-sterly approxi-_
mately 2.5 miles i; the
Hiddel Jlrlly Mine p..tr
erty of Soldier Creek'Coal
C o m p a l y  i n  B m . r i
County, Utah.
It is the intent of the leg-
islature that pursuant to
the Resource Develop-
ment Act the department
of transportation for pro-
jects on the state road. system.and as supervising
agent for projects to b;
added to the collector ,
road system is authorized
to enter into agreements
with 

.those engaged in
d e v e l o p m e n t  

- o j  
t t ;

Soldier Creek Coal Com-
pany's Hidden Valley coal
m i n i n g  p r o j e c t  a n d
related_ developments for
the collection and expend-
itures of prepaid 

'sales
. and use taxes 

-subject 
to

the.tules and reguiations
of the state ta*;;;;:

$1,023,000

' r . i ' a

l-'s:

rvr9lIry

:, ,q  n  f r(/  ' . t  ' i ,F-2



ch.259 Appropriations [12341

sion for the purpose for
which the funds are appro-
priated by this act. Funds
appropriated for use on' 
state collector roads shall
be administered by the de-
partment of transportation
as special grants to Emery
County for the mileage
contained in the abov'e-de-
scribed road.

Total expenditures from the general fund-prepaid sales and use tax con-
struction account-to the department of transportation for projects related to
the mining industry may not exceed the deposits into the mineral lease ac-
count of the general fund in any one year.

' Approved Il larch 20, 1979.

CHAPTER 259

H.B. No. 426 (Passed March S, f979. In effect March 16, 1979)

SUPPLEMENTAL APPROPRIATIONS ACT

AN ACT MAKING APPROPRIATIONS FOR THE FISCAL YEAR ENDING JUNE 30,
1979' FOR THE USE AND SUPPORT OF CERTAIN STATE DEPARTMEI.ITS AND
AGENCIES OF STATE GOVERNMENT AND FOR OTIIER PURPOSES AS IN TIIIS
ACT PROVIDED.

1Be it enacted by the Legislature of the State of Utah:

Section 1.

The following sums of money, or so much thereof as may be necessary, are
appropriated from the funds indicated in adilition to appropriations, if any, ';;

made by Chapter 39, Laws of Utah L9?8, for the use and support of certain l
state departments and agencies and for other purposes as in this act provided. 'i

EXECUTIVE AND JUDICIAL

Item I
To Trial Courts - Circuit Courts
From General Fund .$121,000

For lease and rental costs.

Item 2
To Attorney General - Miscellaneous Claims fF*
F r o m G e n e r a l F u n d  . . . . .  . . . . 1 1 6 , 0 6 4 J !
Schedule of Claims:

Ralph J. Lowe . . ...$ ?0.00
J.D. and E.J. Wells . . . . ' .  ...26.00

r
BUSj

Item
t?t
I O  ;
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STATE OF UTAH,

Affidavit of Publicatron

ss.

AO$.35 ffi

..iri. t

Being first duly sworn, deposes and says that he is legal advertisrng

clerk of ?HE SAt? LAKE TRIBUNE, a darly lewspaper printed in

the English language with general circulation in Utah, and

publishedin Salt Lake City,SaltLake County,rn theState of Utah.

that the legal notice af which a copy is attached hercto

was p u blish e d in said n e wspaper on .... Eeb'...49. r.. 199.Q..

tobefareme tfirs

County of Salt Lake

Legal Advertising C!
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AFFIDAVIT OF PUBTICATI(}I{

t , l-g!-u.*.-.Lr.--l.ll.L9-y..-..--F----,., on oath, say that I am

Pub I  i  sher
.---.. of The Emery Gounty Progress,

aweekly newspaper of  general  c i rculat ion,publ ished atCast le Date,

Stats and County aforesald, and that a certain notice, a true copy

of which is hereto attached, was published In the full issue of

suchnewspaper|or........9l:...! l l .............

consecutive issues, and that the tirst publication was on the

-...-:4..r1..-.-. day or ..-...L:!:-"-f!'J.---..-.- 1e 3--0..-... and that the

last publication of such.notlce was in the issue of such newspaper

Subscrlbed and

lvly Commlsslon expires

1980

DIVISION OF
olL-QASg,_MtNtNG

{t:iii
!i;i{i
*i:i.
iii-*i.i
!i..i+r
i,:i'::'i

.', t- 1i



t , $.9.b_g.t_!_-Lr._.[i.n-n-ey__..__------, on oath, say that t am

the -.--*---Tl]-i*::.-.-.-. ------ of rhe Emery county progress,

aweekly newspaper of  general  c i rculat ion,publ lshed atGast le Dale,

State and County aforesaid, and that a certaln notice, a true copy

of which is hereto attached, was published In the tull lssue of

su ch news paper f or ---....-....-9.1:..-(.!-)

consecutive lssues, and that tha flrst publication was on the

28th ) - . .  ̂ .  February  f ln
..---.----.:.-::.-. day of .._-.._..... .- 19 ..::-.- and that the

last publicatlon of such notlce was ln the issue of such newspaper

dated the - day of -_*, 19 __._-

Subscrlbed and

day of

! '  -  : ' : : t r r : t i q . i g : r t { .  . . . . ' t . . . - ' - ! r _ r ' .

:'.'.::-:.:;i';-li#lt'r*--.','l:;;r'.ri;;;;;li;1i..!.).:ij.i,

'fi
,l.ii/

AFFIDAVIT (}F PUBTICATION

STATE OF UTAH 
I ss.

County of Emery 
|

. ..Tl-31Y::kg::.:.e*qbs ?s.r.e' g
. .  Residing at Price, Utah

PlbI ication fee, g .-L-O-...19..---
' , ' - i ' l '

I

My Commlsslon explres



BEFORE TllE BOARD OF OIL, GAS AllD I-IINING
DEPART}4ENT OF NATUMT RESOURCES

in and for the STATE 0F UTAII

IN TI{E MATTER OF THE APPROVAL
OF THE NOTICE OF INTENT AND
RECI,AMATION PI,AN SUBMITTED BY
SOTDIER CREEK COAL COMPA}TY,
P.O.  Box AS,  Pr ice,  Utah 84501

ORDER TO SHOW CAUSE
No. ACT/07s/022

)
)
)
)
)

'.i;-:

THE STATE OF UTAI{ TO ALL OPERAToRS, TAKERS 0F PR0DUCTION,

MTNEML AI'ID ROYALTY OWNERS, AIID PARTICULARIY ALt PERSONS TI.ITERESTED IN

TOwNSHIP 23 SOUTH, RANGE 6 EAST, El,tERY COUNTY, UTAH.

" ':i 't'lotic'e is'!re1eby. -given that tentative approval was given by

the Utah Division of 0i1, Gas and Mining to Soldier Creek Coal Company,

P.0. Box AS, Price, Utah 84501, to comnence Underground Room and Pil lar

Coal nining on Sections 17 and 18, Township 23 South, Range 6 East,

Enery County, Utah. The nane of the proposeil mine is the Hidden Valley

Mine, and the person representing the conpany is l,ir. Ton J. Paluso,

Soldier Creek CoaI Conpany, P.O.. Box AS, price, Utah 84501 :
' 

: j.soldier: Cieek Coal Conpany has fulfilled obligations under the

utah Mined Land Reclanetion Act of 1975 (section 40-8, u.c.A., 1953, as

anended) and all applicable nrles and regulations, md will enploy the

following reclarnation and developruent techniques on 88 acrei of'Fee-

owned surface acreage.

Ttt6:Div.ision issued tentative approval for the proposed mine

under the interi:n regulatory coal progran with the following stipulations:

1. the Mining PIan and Subsidence Control and lrtonitoring Plans
arfe not approved at this time. Prior to initiating underground
developnent these pl-ans shall be finalized by Soldier Creek Coal
Company and shall be submitted for approval by the Division.

' 2. Detailed engineering construction plans for the sediment,ation
ponds shal1 be finalized by Soldier Creek Coal Company and shall be
subnitted for approval by the Division prior to initiating any
surface developnent .excepting the access road.

3. The Refuse Disposal Plan is not approved at this tine. Prior
to initiating any rmderground developnent or developnent of surface
facilities specific for the proposed refuse disposal area, the
plans shall be finalized by Soldier Creek Coal Company and shall be
subnitted for approval by the Division..

4. All topsoil and uncon'solidated srirficial naterial fron disturbed,
areas shall be removed, segregated, stockpiled and revegetated, to
the extent. possible using conventional equipment.

F:;i'r':



ORDER TO SHOW CAUSE
No. ACT/0L91022

Reclaraation surety will be helil by the Utah Division of Oil, Gas

:and Mining.

. Any person ot agency aggrieved by this tentative decision is hereby

requested to submit written protest within 30 days of February ?8, 1980

to the Division of Oil, Gas and Mining, 1588 West North Ternple, Salt

Lake City, Utah 84116, setting forth factual reasons for his complaint,

and thereafter at a time and place heretobe established, appear before

the Board of OiI, Gas, ild Mining, to show cause, if any there be, why

this plan should not be approved

STATE
BOARD

OF
OF

UTA}I
oIL, GAS AllD MTNTNG

TI{ALIA R.
Secretary of the Board
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STATE OF IITAH
DEPARTMENT OF NATURAT RESOURCES

BOARD OF OIt, GAS, AND MTNTNG

1588 West North Temple
Salt Lake City, Utah 84116

* }TINED LANDS RECI.AMATION CONTRACT*

THIS CONTRACT, made and, entered into this fourth

day of ApriL ,1980, between SOLDIER CREEK COAL,

COMPANY, a Division of California Portland Cement Company,

which is a duly authorized corporation existing under and by

virtue of the laws of Cali forniar ds party of the f irst part,

and hereinafter cal led the Operator, and the Board, of OiI,

Gas, and Minirg, duly authorized and exist ing by virtue of

the laws of the State of Utah, ds party of the second part,

hereinafter caIIed, the Board.

WIfNESSETH:

i WHEREAS, the Operator is the owner and in gcssession

of certain mining claims, and/or leases hereinafter more

particuJ-arly mentioned and described in Exhibit "Ao attached

hereto.

' 
WHEREAS, the Operator did on the 7th day of September,

19?9, f i le *i+ the Division of Oil, Gas, and Mining, a nNotice

of .Intention to Commence Mining Operations" and a "llining and

Reclamation Plan" to secure authorization to engage, or continue

to engage, in mining operations in the State of Utah, r:nd,er the

terms and provisions of the t4ined tand, Reclarnation Act, Section 40-8,

U C A  I 9 5 3 ;

WHEREAS, the Operator is able and willing to reclairn

the above mentioned "Iand affected" in accordance with the
. t

approved, mining and reclamation plan, the Mined tand Reclamation

Act and the rules and regrulations adopted in accordance therewith.



RECI,AMATION CONTRACT(# 4h

WHEREAS, the Board has considered the factual

information and recommendations provided by the staff of

the Division of OiI, Gas, and ll ining, ds to the magnitude,

type and cost of the approved reclamation activities planned

for the land af fected.

WHEREAS, the Board is cognizant of the nature'

extent duration of operations, and financial status of the

Operator and his capabil it ies of carrying out the planned

work .

NOW, THEREFORE, for and in consideration of the

mutual covenants of the parties by each.of. the other made

and herein contained, the parties hereto agree as folLolrs:

1. The Operator promises to reclaim the land
affected in accordance with the approved.
I"lining and Reclamation Plan, the l{ined Land
Reclamation Act, and the'Ru1es ancl Regulations
adopted in accordance therewith.

2. The Board, in l ieu of the posting of bond
or other surety, accepts the personal
guarantee of the Operator to reclaim the ' 'i

land af fected.
' 

3. The Board and Operator both agree that thg
. Opbrator will not be obligated to expend a

sum in excess of that required to complete

; :le ff:i:ffili:t;i:l;ililir:"'r.*;s"i::
the mining operation as subnitted to ttre
Division on the 7th day of September, L979,
and which has been est imated, to cost  $1521500.

IN WITNESS WHEREOF, the parties of the first and

second parts hereto have respectively set.their hands and

seals th is fourth day of  Apr i l  ,  1980.

ATTEST:

By, 4. t-,4-,-

BOARD OF MINING
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Section 18 and
23 South, Range

' 
SXHIBIT A

the west haLf of Section l?, Township
6 East, Salt Lake Base and Meridian.
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SCOTT M. MhTHESON
' Governor

GORDON E.  HARMSTON
Executive Director,

NATURAL SfSOUSCES

CLEON B .  FE IGHT
Director

STATE OF UTAH
DEPAHTMENT OF NATURAL RESOURCES

D I V I S I O N  O F  O t L ,  G A S ,  A N D  M I N I N G
1588 West North Temple

Salt  Lake City,  Utah g4116

(801) 533-5771

Apri l  14, 1980

o tL ,  GAS,  AND MtNtNG EOARD

CHARLES B .  HENDEHSON

Chairman

.  
J O H N  L .  B E L L

C.  RAY JUVELIN
.  THADIS  W.  BOX

CONSTANCE K .  LUNDBERG

EDWARD T .  BECK
E .  S T E E L E  M c I N T Y R E

J ; . i
{;.,!i

/---,
! , . . ,  , . ,
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; .  _ ' \
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Mr. Tom Paluso, Project Engineer
Soldier Creek Coal Cornpany
Hidden Va11ey Mine
P .0 .  Box  AS
Price, Utah 84501

Re: Final Approval
Hidden Valley Mine
ACT/o1s / A22

Dear }tr. Paluso: 
Emery County' Utah

The Board of Oil, Gas, and Mining , zt i ts April 10, 1930 Executive
Session, fully executed the Mined Lands Reclamation Contgact subnitted
by Soldier Creek Coal Company for the Hidden Valley Mine. A copy of .
this Contract is enclosed for your records.

Sofdiei Creek Coal Company has now fulfilled all of the'requirements
under the Utah Mined Land Reclamation Act as well as the fnterirn Progran
Regulations for Coal Mining and Reclamation Operations for the Hidden
Valley Mine. Further, during the 30 day pubLic conment period subsequent
to publication of the Division's tentative. approval of the Mining and
Reclamation Plan for this operation, no adverse comrnents were received.

The Division therefore, issues Final Approval to Soldier Creek Coal
Conpany for the Hidden Valley Mine and operations nay now lawfully
conrnence. Please note however, that thi; approval is issued under the
Interin Program Regulations only and that a Pennanent Progran Mining
and Reclanation Plan rqill be required for the Hidden Valley Mine as soon
as a.h* State t s regulations are approved.

P1ease notify'the Division within 30 days of cornmencernent of operations
as required under Rule 40-3-15 of the Utah Mined Land Reclanation Act.
Also under this Rule it is required that an annual Operations and Progress
Report be submitted at the end of each calendar year for all.active opera-
t ions.  '

23S



'" Aori l 14 . 1980- 
P-age Two 

I

i.ig' (idti

o

Should you have any questions relative to .this FinaL Approval,
please feel free to contact the Division.

Sincerely,
f) -1r: // /.r,,

,L{fi/u4e.(2,
RONALD W. DANIELS
.COORDINATOR OF }IINED
LAND DEVELOPMENT

RltlD/sp
enc: Contract
cc :  Don  Crane ,  O .S .M. ,  Denver

Murray Smith,  O.S.M.,  Denver

335
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o,falH,?[ffi*n

SolJi** Cr"*L Co"l Co*pany

HIDDEN VALLEY MII{E
Telephone 801 - 637 -4429 ' 

P.O. Box AS
- - -  - .

Apr i l  16 ,1980

Mr.  Ronald  W.  Danie ls
Divis ion of  OiI ,  Gas, and. i t f in ing
15BB West  Nor th  Temp1e
Sa l t  Lake  C i t y ,  U tah  84116

Dear lvlr . Dani el s :

fn regards to your f inal approval letter dated April L4,
1980r- So1d. ier Creek Coal Company would l ike to take this
opportunity to notify the Division ttrat conmencement of
operations at the Hidden Valley lvl ine wil l  begin on April 17 ,
1980. Immediate activity wil l  be l i tnited to the construc-
t ion of  *  the access road..  This not i f icat ion is in response
to  Ru le  40 -8 -15 .

Sj-ncerely r

SOLDIER CREEK COAL COMPANY
Hidden Val ley Mine

9-2 rul*
nJ .  T .  pa luso

Project Engineer :

Re: Comrnencement of Operation Notif ication
Soldier Creek Coal Company
Hidden Valley tr{ine
ACr/ W5/ A22

Price, Utah 84501

APR

934

JTP:  d t
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SolJi*. C.*"1* Co"l Co*pany

HIDDTi{ VALLEY MII.{E
Telephone 801 - 637 -4429 P.O. Box AS

Price, Utah 84501

June  4 ,  1980

ffiF,'
JUN 6 19BO

o,,,olu,i3'?^il?,il*nlvls. Mary Ann Wright
Reclamation Biologist
D iv is ion o f  Oi I ,  Gas,  and Min ing
158B West  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  84116

Re: Fish and, Wildlife Studies
Hidden Valley l,Iine
Acr/ aLs/ 022

Dear  Ms.  Wr ight : :

We have reviewed, the consultation procedures for ttre
fish and wildlife stud.ies reguire,i l  for compliance under
the pennanent program. Pursuant to your letter, dated.
March 24, 1980, i l idden val ley Mine hereby requests that
the necessary consultat ion procedures be in i t iated. The
purpose of which is to determine what f ish and wildlife
resource informat ion wi l l  be reguired.

Hidden Valley Mine is located approximately seven miles
southwest of Emery, utah. This wil l  be an underground
mine prod.ucing a maximum of 5001 000 tons per year. pre-
l iminary plans ind.icaLe that coal wil l  be transported from
tbe mine to a railroad loading site near Levan, utah.

Enclosed please find two copies each of maps which ade-
guately d,escribe the mi-ne ptan location, adjacent land
ownership,  and the proposed surface faci l i t ies. .

It may be important to note. that Hidden Va1ley lvtine has
previously contacted the Divis ion of  Wi ldl i fe Resources.
They have prepared a detailed report, specif ically designed
to  meet  the requ i rements  o f  30 cFR 793.20 and 784.2L.  A
copy of this information. can be mad,e available upon request.

I
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If you should require addi t ionaf information, please feel
f ree to contact tJS.

S incere ly ,

'SOLDIER CREEK aOET, COMPANY
Hidden Val ley Mine

n /oi-44^--*Uor-*-< )
D. G.  Sp i l lman
I"line Engineer

DGS:  d t
Enclosure
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SEPA

Region I
Sui te  103
1860 Lincoln Sl.
Denver, CO. 80295

August  2A,  I980

P. O. BOX AS
PRICE, UTAH 84501

80I +637 -4429

uT-0023701

P.  O.  BOX I
PRICE, UTAH 84501

80.l +637-6360

uT-002381 7

Colorado, Monlana,

$U'"l""t'::
Utah,Wyoming

,f,''ir 5 lU dL ^

ft{l 
u" ''

,\

o'\* t Fl\e-

{

u.s. ENVTRoNMENTAL pRorEcrroru AGENcy/srATE 0F urArl A'-r (o'7 foz3
PUBLIC NOTICE \ -&

" 'nJ
PURPosE oF PUBLTc NorrcE \i< ,c^ ,

THE puRp'sE 0F THI' NorIcE IS T0 srATE EpA,s INTENTI'N T0 IssuE wAsrr-*K6 ,
wATER DIScHARGE pERJ'.tITs UNDER THE AUTH0RITv 0F THE CLEAN WATER Acr 0F 1977. 

'x' 
-/

AND THE INTENTIoN 0F THE srATE 0F urAH T0 cERTrFy coMpLrANcE or rue RpplrcAwsJ>futT
},ITH APPLICABLE PROVISIONS OF THE AFORESAID ACT.

-- 
It IS EpA's INTET'ITIoN ro rsiur pinhlrs r0 THREE (3) TNDUSTRinT- rnci[irrcb ',

AND T0 RENEW (1) INDUSTRTAL FACILITY LoCATED rN THE STA1E 0F UTAH.

APPLICANT INFORMATION

(r ) APPLTCANT NAME:

MAILING ADDRESS:

TELEPHONE NUI'IBER:

APPLICATION NUMBER:
t 1

The Soldier Creek Coal Company, Hidden Valley Coa' l  Mine, consists of
an underground coal mining operation that wi l l  produce approximately
500'000 tons of coal pen year. This discharge permit is being writ ten
for the point source discharge associated with three surface runoff control
sedimentation structures required by the Surface Mining and Reclamation
Agt, The permit also contains provisions to al low the-Company to comply
with NPDES requi.rements shou' ld any unanticipated discharge be required as
a resul t  of  sudden inf low of  water  in to the mine,  or  i f  a  re locat ion of
sedimentation faci l i t ies becomes necessary., I f  any discharge were to
occur,  i t  would be to Iv ie Creek (c lassi f ied 3C and 4) .

(2) APPLTCANT NAME:

MAILING ADDRESS:

TEI-EPHONE NUMBER:

APPLICATION NUMBER:

??r, v  3 . ,  . L

SOLDIER CREEK COAL COI4PANY
IDDEN VALLEY MINE)
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The treated di charges wi l l be to Curant Creek or Low .Pass Creek
and Right Fork Creek, tr ibutai ' ies of Currant_cr* L_( a-l 1 - lhree.- c ]-a e{-fi -e.4-l E, - -
3A, and 4), depending onfhG-loedeidn 

-oT 
the wadtewater 

-tieatiirent -faail 
iti es .

EPA/STATE TENJAT.IVE DETFRMI NAJTIONS

Tentative determinations have been made by the EPA staff in cooperation
wi th the State of  Utah re lat ive to ef f luent  l imi tat ions and other condi t ions
to be imposed on the permit .  These I imi tat ions and condi t ions wi l l  assure
that State l , later Quali ty Standards and applicable provisions of the Clean
Water Act wi l I  be protected. The reconrnended expirat ion dale is Jule !9r l98I '
for UT-0023701 and'June 30, 1985, for UT-0023817, UT-0023795, and UT-0022888.

The aforementioned receiving waters are classif ied in the Utah l , later
Qual i ty  Standards for  the fo l Iowing benef ic ia l  uses:

lC protected for domestic purposes with prior treatrnent by standard
complete treatment processes;

3A protected for cold i^rater species of game f ish and other cold
water  aquat ic  l i fe ;

3C protected for nongame f ish and other aquatic l i fe;
3D protected for waterfowl, shore birds and other water-oriented

wi  1 d l  i  fe ;  and,
4 protected for  agr icul tura l  uses inc luding i r r igat ion of  crops.and

stock water ing.

PUBLIC COMMENTS

PubI ic comments are inVited anytime prfor to September 20, J980. Comments
may be directed to the U.S. Environmental Protection Agency' Region VIII '
Enforcement Division, I ' later and Hazardous Waste Enforcernent Branch, 1860
Lincoln Street, Denver, Colorado 80295. Al l  cornnents received prior to
September 20, '1980,  wi l l  be considered in the formulat ion of  f inal  determina-
t ions to be imposed on the permi' ts.

I f  no objections are received within the specif ied thirty-day period,
the Regional  Administ rator , 'EPA, wi l l  issue f inal  determinat ions wi th in
s ixty days of  the date of  th is  not ice.  A publ ic  hear ing wi l l  be he' ld  i f
response to th is  not ice indicates s igni f icant  publ ic  in terest .

FURTHER iNTONUETION

Addit ional information may be obtained upon request by cal l ing 303+
837-4901,  or  by wr i t ing the aforement ioned address.

The complete appl icat ions,  issued penni ts ,  permit tees '  requests for .
renewal of the permits and related documents are avai lable for review and
reproduction .at the aforementioned address.

Public Notice Number: UT-80-005

230
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STATE OF UTAH
NATURAL RESOURCES
Oi l ,  Gos & Min ing

,/?:-a-

Normon H. Bongerter. Governor
Dee C. Honsen. Executive Director

Dionne R. Nielson, Ph.D., Division Director

355 W, Norfh Temple '3 Triod Center'Suite 350. Solt Loke Citv, Uf 84180-120S . 901-S3g-S340

May 24 ,  1985

CERTIFIED RETURN RECEIPT REQUESTED
N0.  P  492 430 116

Mr .  Don  Ross ,  Pres lden t
So ld ie r  Creek  CoaI  Company
P.  0 .  Box  I  1  \
P r i ce ,  U tah  84501

Re:  Hidden -Val1ey Mine

As you know,  the Div is ion has been examin lng the perml t  s ta tus
of  the Hldden Val ley Mine for  the last  fer  nonths.  Our  f ie ld  work
and subsequent  legal  research have brought  us to  a  po lnt  rhere you
need to  be fnvo lved ln  the dec is lon process,  and th is  le t ter  sets
for th  the choices avai lab le  to  you.

Slnce the Hidden Valley Mlne presently is ln an inactive status
under  the ln ter ln  program permi t ,  pos i t lve act ion nust  be tdken to
br ing th ls  operat l .on ln to  regulatory  complLance.  . I t  appears that
you have a choLce at  th is  t ime betwben tuo a l ternat ives:  to  rec la im
the operat lon to  the s tandard of  your  approved mln lng and
rec lamat ion p lan,  th ich incorporates by re ference the ex ls t ing
rec lamat lon s tandards of  the permanent  prog lam, or  to  perml t  the
operat lon gnqg! .  the permanent  coal .  regulatory  p iogram pursuant  to
ut4c 77L.zL(b)(1) .

I  hope  tha t  you  can  se lec t  a  cCIu rse  o f  ac tJ .on  w i th ln

on equol opporfunity employer 22s
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Mr .  Don  Ross
May 24 ,  1985

th i r t y  ( t0 )  days  o f  your  rece ip t  o f  th i s  le t te r .  I f  you  requ i re
more  t imer  o r  need  to  d iscuss  these  op t ions  fu r ther ,  p lease  con tac t
me as  soon  as  poss ib le .

Bes t  regards ,

D ianne  R.  N ie lson
Di rec to r  1 '

/-:\'-
!  . i  ; . , t : . : : , , .

' .  : . : . ' i  . . '

j b
cc :

o235Q

T.  Pa luso
L.  Braxton
J.  He l f r ieh

P2B
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STATE OF UTAH
NATURAL RESOURCES
Oil .  Gos & Mining

355.W. North Temple'3 Triod Cenier. Suite 350 . Solt Loke City. UT 84160-1203 - SO1-5-::-53-::

December  12 ,  1986

Federa l  Express
(z t2 \7  07351 )

Mr.  John  1 l l .  Ra ins
Ch ie f  M in ing  Eng ineer
Ca lMa t
Ca l i fo rn ia  Por t land  Cement  D iv i s ion
695  Sou th  Rancho  Avenue
Co1ton ,  Ca l i fo rn ia  9ZTZ4-A5I4

Dear  Mr .  Ra ins :

Re :  f i na t Permi t . Approva l Cal i fo rn ia  Po Cene  n  t
d d e n A I I E l4i ne. ' oLde r a.no 4

---X.--

on equol opportunitv emolovet

Enc losed  j - s  the  f i na l  s ta te  permi t  agprova l  f c r
the  H idden  V?  l l ey  M ine  .  Appended to  tne  ac tu i f  pe r rn i t  i  s
the  Techn icg l  Ana lys is  (TA ' )  and  suppor t ing  documenta t ion .
P Iease  examine  the  TA and  assoe ia tbO s t ipJ la t ions  anC s ign
bo th  gop ies  o f  the  a t tached  permi t ,  INA/b l  5 laa r ,  LZ /86 ,  in
page  5  o f  tha t  document .  p lease  k iep  one  s igned  csF ,y  6 ;
!h "  Pgrmi t  f9 "  your  records  and  re tu rn  one  o i ig ina t ' v ia
Cer t i f i ed  Re tu rn  Rece ip t  Reques ted  to  the  D iv i f i on  a t -ycur
ear l i es t  conven ience .

A  s ignec i  and  execu ted  per fo rnance  bond  in  the
amount  o f  {171 ,515 .00  f  o r  the  H idden  Var ley  t , t i ne  payabLe
to  the  D iv i s ion  o f  O i l ,  Gas  and  Min ing  mus i  be  pos ted
be f  o re  the  permi t  w i r l  become va l id  ano  en f  o rceab l ,e .

q ,  r l
ls /* tJ

Co un t
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Page 2
t ' l r .  John  W.
INA /OLs  /OO7
December  12 ,

Ra ins

1985

Thank
Shou1d you  have
the  D iv i  s ion  .

you  fo r  your  coopera t ion  in
any  ques  t ions  ,  F lea  se  fee l

th i s  mat te r .
f ree  to  ccn tac t

Bes t  regarc ls ,

Dianne  R ,  l l i e l son
D i re  c to r

JJl^l  /dj h
Enc losure  (s  )
. cc :  A .  K le in

R. '  Hagen
J .  Ja rv is
L .  B rax ton
Tech  Rev iew Team

929 4R/ 48
I

ps6
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NON-FEDERAL
(February  I  985)

Sec

Permi t  NumberINA/0t  5/007

is  i ssued  fo r  the  S ta te  o f  U t rh
n ing(DOGM) to :

l 3 /E l

STATE OF UTAH
DEPARTMINT OF NATURAL RESOURCES
DIVISION OF OIL,  GAS AND I ' I INING

355 Nest  Nor th  Temple
3  Tr iad  Cente r ,  Su i te  350

Sa l t  Lake  C i ty ,  U tah  84160-1203
(801 )  s38-s340

Th is  permi t ,  INA/015 /00712186 , C v
the  U tah  D iv is ion of  0 i  I  ,  Gas  and Mi

Cal  i  forn i  a Port l  and Cement Comoanv
Hi  dden_Val  I  ey  Coal  Companv
P.  0 .  Box  2950
Los  Anqe les ,  Ca l  i f o rn ia  90051

fo r  the  H idden  Va1 ley  M ine .  H idden  Va l ley  Coa l  Compan-v  i s  the
lessee /owner  o f  ce r ta in  fee -owned parce ls ,  The  permi t  i s  no i  va i i i i  u : r l ; .
a  per fo rmance  bond  i  s  f  i  l  ed  w i  th  the  D iv i  s ion  o f  0 i  l ,  Gas  and  i ' l i n i ; i g  . ' i r
the  amount  o f  $171 ,515 .00 ,  payab le  to  the  s ta te  o f  U tah ,  D iv i s i cn  o i - . ' ' r i l .
Gas  and  Min ing ,  and  the  DOGM has  rece ived  a  copy  o f  th i s  pern i t  s igner
and  da ted  by  the  permi  t tee .

Sec STATUTES AND REGULATIONS Th is  permi t  i s  i ssued pursuant  io  : - :
U tah .coa l  M in ing  and  Rec lamat ion  Ac t  o i  1979 ,  ' r j t ah  

ccce
Annotated (UCA) 40-10-1 et  seq,  hereaf ter  referred io as UClt . lA.

The permi t tee  is  au thor ized  to  conduct  sur face  coa l  min ing  anc i
rec lamat ion  opera t ions  on  the  fo l  lo r . r ing  descr ibec i  lanc !s  ( i s
shown on o t ' ,nersh ip  map)  w i th in  the  permi t  a rea  a t  the  l . l i d :en
va l ley  Mine  s i tua ted  in  the  s ta te  o f  u tah ,  Emel ry  county ,  anc i
I  oca ted  :

Tou lsh ip  23  South ,  Ranse 6  Eas t  (SLBM)
Sec t ion  I  8 and  h les t  I  l 2  Sec t ion  17

835
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NON_FEDERAL

Sec .  3

Sec

Sec.  5

Sec .  6

Tl" t i  s  I  egal  descr i  pt i  on i  s  for  the permi t  bounciar_v (as shcrn cn
!h .  pe rmi t  a rea  map)  o f  the  H idden  va i ley  l ' t i ne .  

-Th :  
p : rn iE : :g

is  au thor ized  to  conduct  sur face  and rec lamat ion  opera t icns
connected  

" i !h  
mi  n i  ng  on  the  fo rego i  ng  descr i  bed p i -coer - t1 '

sub jec t  to  the  cond i t i ons  o f  the  ieas is ,  the  aoprove i  n i i ;nc
p lan ,  inc lud ing  a l  I  cond i t i ons  and  a l i  o ther  app l  i cao ie
cond i  t i ons  ,  I  aws  and  regu l  a t ions .

Th is  permi t  i s  i ssued  fo r  a  te rm o f  f i ve  (5 )  l . , ta rs  : J rxnen : i : l  : :
t he  da te  the  permi t  i  s  s  igned  by  the  permi  t i e l  .  e \c :s i  . i i : . i  : r . :
pe rmi  t  u t i  I  I  te rm jna te  i f  the  permi  t tee  has  no i  begu :  i1e  iu . - - - : : :
coa l  m in ing  and  rec lamat ion  opera t ions  covere i i  he ie in ' , , i i - . . . i r
th ree  (3 )  years  o f  the  da te  o f  i ssuance .

The  permi t  r i gh ts  may  no t  be  t rans fe r red .  ass igneo  c r  sc iJ . '  . .
wi  thout  the approval  of  the Director ,  D0Gi4.  Request  fcr  

' .  .
t rans fe r ,  dss ignment  o r  sa le  o f  pe rmi t  r i gh ts  nus t  be  ccne  i l -

.  accordance  v r i  th  app l  i  cab le  regu la t ions  inc lud i ; rg  cu i  n - - f  :  i : . : : l
t o  UMC 788 .  1  7 - .  I  9 .

The permi  t tee  sha l  I  a l  I  o r . r  the  au thor i :ed  rspresenta i  i  ve  c ;  : ^g
'  DOGM, '  i nc lud ing  bu t  no t  I  im i ted  to  inspec io rs ,  : . r i t ncur  i c ra r : :
no t i ce  o r  a  search  war ran t ,  upon  p resenra t ion  o f  a30rc0r ia i :
c reden t i  a l  s  ,  and  w i  thou t  de l  ay  to :

A .  have  the  r igh ts  o f  en t ry  p rov ided  fo r  in  u i lC  640 .12 , : . i , r
UMC 842 .1  3 ;  and

B.  be  accompan ied  by  pr iva te  persons  fo r  the  pu : -ccse  a f
conduct i  ng  an  i  nspec t i  on  i  n  accordance . * i  ih  t r l {C  S+4. '1 .
when  the  inspec t ion  i s  in  resFonse  io  in  a i ieces  l i c ' i , : ' : -
repor ted  by  the  pr iva te  person.

The permi  t tee  sha l  I  conduct  sur face  coa l  min in :  tnc  r '=c ' ! i :a : ' : -
opera t ions  on ly  on  those  I  ands  spec i  i :  ca l  l - v  ce i  t  l r :a i s ' :  a :  , , . : - .  -
the  permi t  a rea  on  the  maos  submi t ted  in  t l e  = in ;ng : l :n  i i :
permi  t  appl  i  cat i  on and approved for  : : :e  ier 'a  ; ;  : r :  : : : -n i  :  : . : :
wh ich  are  sub jec t  to  the  per fo rmance cond.

't24
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Sec .  7

Sec .  8

Sec .9

The  permi t tee  sha l l  m in im ize  any  adverse  impac t  to  the
env i ronment  o r  pub l i c  hear th  and  sa fe ty  resu l t i ng  f r cm
non-compl  i  ance,  i  nc l  ud i  ng  bu t  no t  I  im i led  to :

A -  acce I  erated mon i  tor  i  ng to determi  ne the nature anC e\ :s1:
o f  non-compl iance  and  the  resu l t s  o f  the  non-ccmo l ian le :

B .  i  mmedi  a te  imp l  ementa t ion  o f  measures  necessar_v  to  i c ,mc l_v ;
and

c .  warn ing ,  as  soon  as  poss ib le  a f te r  l ea rn ing  o f  sucn
non-compl i .ance,  1ny  person whose hea l th  anc  sa ie ty  i s  in
imminen t  danger  due  to  the  non-compl iance .  

'

The  permi t tee  sha l l  d i spose  o f  so l ids ,  s ludge ,  i - i l : : r -  : : :Kh : ,s -
o r  po l  I  u tan ts  i  n  the  course  o f  t rea tment  o r -cont ro l  * - f  r . i i i - -s  : *
emiss ions  to  the  a i r  i n  the  manner  requ i red  by  the  i co rc . ;E :  L : : , :
s ta te  Program wh ich  p reven ts  v io la t ion  o f  any  app i : :ac i :  S : : : :I  1" .
The lessee  sha l l  conduc t  i t s  opera t ions :

A.  in  accordance w i  th  the  te rms o f  the  permi t  ; c  r r - : - re - :
s ign i f i can t ,  imminen t  env i ronmenta l  ha rm to  rh :  re i i :n  3 : :
sa fe ty  o f  the  pub l  i  c ;  and  r

8 .  u t i  I  i z ing  methods  spec i f  i ed  as  cond i t i ons  o r  i : re  ce r r i :  : .
DOGM i  n _approv i  ng a i  ternat i  ve methods of  comol  i  ance ,  i  : i : - -
the performance standards of  the Act  and the : :pr-cv: j  _ :=:
S ta te  Program.

The  permi t tee  sha l l  p rov ide  the  names,  addresses  and  ia i : : i : r :
numbers  o f  pe rsons  respons ib re  fo r  opera t ions  under  : : j e  : : r= i :
to  whom no t i ces  and  o rders  a re  to  be-de l i ve red

The permi t tee  sha l l  compry  w i th  the  p rov is ions  o f
seq (h la te r  Po l  I  u t ion  cont ro l  )  and ucA 26-13- l  e i  s

upon  exp i ra t ion ,  th i s  permi t  may  be  reneved  io ,  a i -ees  i i : : i - , '  : - :
boundar ies  o f  the  ex is t ing  permi t  i n  accordance : r i i n  : : :  : : :  i - :
the  approved Utah Sta te  p rogram.

t

Sec.  l0

Sec .  I  I

Sec .  12

223
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I f  dur i  ng  the  course  o f  mi  n i  ng  opera t ions ,  p rev ious  l_v
un i  dent i  f  i  ed  cu  I  tu ra l  resources  are  d i  scovered,  the  app i  i  c : , : i t
sha l l  ensure  tha t  the  s i te (s )  i s  (a re )  no t  d is tu rbed  and  shr i :
no t i f y  the  Sta te  Regu la to ry  Author i ty  (RA) .  The s ta te  R i  s : ia . i
in fo rm the  opera tor  o f  necessary  ac t ions  requ i red .

Sec l4 APPEALS The  lessee  sha l l  have  the  r igh t  to  appea l  D iv i s i c r
ac t ions  as  p rov ided  under  UMC 787 .

Sec .  l5  SPECIAL CONDIT IONS In  add i t i on  to  the  genera l  ob l iga t i cns  a : r
o f  per fo rmance se t  ou t  i  n  the  I  eases ,  and th i  s  pern i  t ,  t re
permi t tee  sha l ' l  comp ly  w i th  the  spec ia l  cond i t i o r i s  appen j : c
here to  as  A t tachment  A .

The  above  cond i  t i ons  (Secs .  1 -1  5 )  a re  a l  so  imposad  upon  ihe
permi  t tee '  s  agents  and employees  .  The fa i  I  u re  o r  re fusa i  c ' i  en_v  3 : -
these  persons  to  comp l  y  w i  th  these  cond i  t i ons  sha l  l  be  c ieemeC a  f : i  i  - . :
o f  the  permi  t tee  to  compl  y  w i  th  the  te r rns  o f  th i  s  permi  r  i .nc  i i re  . : : : : .
Ih .  Permi t tee  sha l l  requ i re  h is  agen ts ,  con t rac to rs  and  subcon : ra : : c ' . s
invo lved  in  ac t i v i t i es  concern ing  th is  permi t  to  inc lude  thes i  con i i : i : - s
i  n the contracts be tween and among them. These condi  t ions aa: /  be ' -e ' .  i  s : :
o r  amended,  in  wr i t i ng ,  by  the  mutua l  consen t  o f  the  g ran to r  and  r ra
permi t tee  a t  any  t ime to  ad jus t  to  changed  cond i t i ons  c r  to  co r rec t : . t
overs i  ght  .  The grantor  may amend these condi  t i  ons at  any t ime wi  t . rc , - :
the  consent  o f  the  permi t tee  in  o rder  to  make them cons is ten t  w i t ; r  i : : /
new federa l  o r  s ta te  s ta tu tes  and any  neh,  regu la t ions .

i  
' r

Page 4
NON-FEDERAL

Sec .  I  3

:  I  cer t i f y  tha t  I  have read and
permi t  and  any  spec ia l  cond i t i ons

unders tand the  requ i rements  o f
attached ( see Attachrneni .1.) .

i . ;  )

Author i  zed Repret .n161:  v€
the  Permi  t tee

Date :

oi

THE STATE OF UTAH

(tt+n,t^t* V.

Date :
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APPROVED AS TO FORM:

Date:

0920R/ 2 5

Genera l

B?1
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ATTACH}IENT IIAII

St ipu la t ion  B tZ .  t3 -15  (  I  ) - JW i

Within 3 0 days of permit approval ,  the appl icant must
. cornmit to Plug and abandon- t fre dri1l holes #1, Z, 3 and 7 ,

according to the procedures descr ibed in the Utah Div is ion
of  Water  R igh ts '  Admin is t ra t i ve  Ru les  fo r  Water  Wel l  :
Dr i l lers upon abandonment of  the wel ls  unless these holes
are  t rans fer red  accord ing  to  the  requ i rements  o f  UI {c  g17.53

St ipu l .a t ion  817 .  101- (  I  )  -pGL

The s ides lopes of the s ediment pond shal l  be reduced to at
leas t  a  3h : lv  s lope dur ing  f ina l  rec lamat ion  and

irecontour ing of  the pond area.  .

0920F./ 42

2p,#
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BEFORE THE BOARD OF OIL, GAS & MINING
DEPARIT{ENT OF NATURAL RESOURCES

STATE OF UTAII

IN THE MATTER OF NOTICE OF
VIOLATION N91  _26 -8 -2 ,  H IDDEN
VALLEY MINE, EMERY COUNTY,
UTAH

ORDER

DOCKET NO.  92_OO5
CAUSE NO.  ACT/O] .5 /OO7

Hidden Val ley  CoaI  Company (  "H idden Va1ley"  )  ,  by  and

th rough  i t s  counse l  o f  reco rd ,  has  pe t i t i oned  the  U tah  Board  o f

O i  1 ,  Gas  &  M in ing  f  o r  r ev i e r v  o f  t he  f  ac t  o f  v i o l a t  i on  N91  -26 -8 -2

and  the  p roposed  pena l t y  assessmen t .  A  hea r ing  i n  t h i s  ma t te r  i s

se t  be fo re  Cha i rman  James  W.  Car te r  on  June  10 ,  I gg2 .  Counse l

f  o r  t he  D i v i s i on  o f  o i l ,  Gas  &  M in ing  (  "DoGM"  )  and  H idden  va l l ey

Coa I  Company  ( "H idden  Va l l ey " )  have  ag reed  to  a l l ow  H idden  Va l l ey

un t i l  Monday ,  June  1 ,  1992  to  f i t e  a  response  to  the  DOGM's  Memo-

randum in  Oppos i t i on  to  H idden  Va l l ey ' s  App l i ca t i on  fo r  Board

Re i vew  o f  C i t a t i on .

Pu rsuan t  t o  Ru Ie  R541 -105 -210 ,  and

u la t i on  o f  bo th  pa r t i es ,  good  cause  has  been

o f  H idden  Var rey ' s  response  on  o r  be fo re  June

ORDERED AlrD TSSUED this ,f Uu, of

based upon

shown for

1 ,  t 992 .

the  S t  i p -

submiss ion

,  1992.

CARTER, CHAI.RMAN

2t$
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F' ItED
t{Ar 2 0 $92

$ECRETARY BOARD OF
otL, GAS & hiltNtt{G

BEFORE TIm BOARD OF OIL, GAS & MTNTNG
DEPARTI'{ENT OF NATTIRAT RESOURCES

STATE OF UTAH

IN TIIE },IATTER OF NOTICE OF
vroLATroN Ngr -26-8-2, HTDDEN
VALLEY MINE, EMERY COLJMTY,
UTAII

STIPULATION

DOCKET NO. 92-005
CAUSE NO. ACT,/0L5/007

a
a

a
a

a
a

a
a

Hidden va l ley  coa l  company (  "H idden va l rey"  )  ,  by  and

th rough  i t s  counse l  o f  r eco rd ,  and  t he  U tah  D i v i s i on  o f  o i l ,  Gas

&  M in ing  ( "DOGM")  by  and  th rough  i t s  counse l  o f  reco rd ,  he reby

s t i pu la te  and  ag ree  t o  H idden  Va l l ey ' s  f i l i ng  o f  a  r esponse  t o

DOGM's Memorandum in  Oppos i t ion  to  H idden VaI Iey  CoaI  Company 's

App l i ca t i on  f o r  Boa rd  Rev iew  o f  C i t a t i on  on  o r  be fo re  Monday ,

June  1 ,  1992 .

sO AGREED this & huy of ,  j .ggz

PETER
STI RB
At to r
Compa

TIRBA
HATHAWAY
f or  H idden Va l l ey  Coa l

trP!^*
WILLIAI'{  R. RICHARDS
Ass is tan t  A t to rney  Genera l
S ta te  o f  U tah
A t to rney  f  o r  U tah  D iv  i s  i on  o f

O i  I ,  Gas  &  M in ing

pjs
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LAW OFFICES

SrtneA & H.qrHAwAY
A PROFESSIONAL CORPORATION

surTE il50

2I5 SOUTH STATESTREET

SALT LAKE CITY, UTAH 84I I I

r.ltAY 2 S pet

DIVtSi0td Otj
OIL GF"S fi tJ!ilftlj{::

PETER STTRBA

TELEPHONE t80l ) 364-8300

FACSTMTLE (801 ) 364-835s

May 28, 1992

HAND DELIVERY

William R. Richards
Assistant Attorney General
DIVISION OF OIL, GAS & MIMNG
3 Triad Center
355 West North Temple
Salt Lake City, Utah 84180-1293

Re: Hidden VaWey Coal Company
Docket No. 92-005
Cause No. ACT/015/007

Dear Bill:

I tried to contact you about this yesterd"y, but unfortunately I was unsuccessful.

In any event, enclosed is a Stipulation which I would ask you to sign allowing Hidden
Valley Coal Company until June 1 to file a reply and memorandum in the above matter.
Considering the short timetable we are on and my recent entry into the case, I presume you will
understand that it is appropriate for Hidden Valley to have a short extension and sign the
Stipulation. If there is a problem, would you please so advise m! runner who I have asked to
wait while you review and sign the enclosed Stipulation.

Thank you for your cooperation.

PSlkg
Enclosure

B1'y



\
AFFTDAVIT t$ust t rTroN

STATE OF UTAH)
ss.

County of Emery,)

l, Dan Stockburger, on oath, say that I am the publisher of the

Emery County Progress, a weekly newspaper ol general cir-

culation, published at castle Dale, state and county afore-

said, and that a certain notice, a true copy of which is hereto

attached, was published in the full issue of such newspaper

, -  One  ( t )
ror . .  . . . . . . . . . . : . . .  . . . . .consecut ive issues, and that the

first publication was on the

25 th  May  gz
. . . .day o f  . . . . . . . . . .  : . . . . . . . . . . . . . . . ,  1  9 . . .1 . .

and that the last publication of such notice was in the issue of

such newspaper dated the

Subscribed and sworn to before me this

....?..6.F.h......day ot....l'l.e.y. .,199.?..

NOTICE OF I.MARING
DOCKET NO. 92'005

cnusp No. AcT/015/007

BEFORETHE BOARD OF OIILGAS AND MINING, DEPARTMENT
o rifr el-u-nei-ns soUncElL s rArE oE' -UTAH -

TNTHEIvIATT'E:fr 
-oF*i-l-oricEs-oFvlolATr-oN-ryq1gq-8--LSJD

N g1; -z s - ilr; H iD D'i N VALtIi- !'I I N E, s Mn BI -qo irNTy' WSl -
THE STATE o"fiyrarf rO ett, FnHSoNS INTERESTED IN TFIE

ABOVE ENTITLED MATTER. _"iv-olfr"i*i';;;t;;";;hit tt;e Board of oil, Gas and Minins, State of

ut"ri, *li;; d-i;jg.; filiT ;dj 
" 
ai."iii' 

" 
heah 1 g o n V/e d n e sqql, J u n e

i0, i'6sz;;"i9-s0 ;:;.;i" illp"itl"ience room of the Divisionlf Elgrs/r
#b \it;;i Xtiir'ti*pT;; 3 C;il C""ter, Suite.450, Sal-t-Lake.Citv, Vt"h'
i"h; Ch;i;; 

"?;h;?;"'ra "foit, 
Gas irnd Minrl's will preside as he-ar-

ins officer. This matter is continu;d};; the Bdard's^regularly sche-
du"led hearing of I\(aY 27, L992'

The heari"s *id';'J;;a;.t;d in accordance with Utah Code Ann' $
40:i0:i-;tr"ql trgi;5;;g*p"ded), Ur;rh Cgdg Ann' $ 63:16b-1 et seq'
i1e55.;-;'ft;a;at';d ite Prdedurai Rules of the Board''^"dJiri.;;, 

111filir'1i]itrr; glol corpn'y, requesrs a review of the fact

"f 
;i;i|f;il N.o.V. tlgi-ie-a-2, and t!1p3o1osed penaltv assessment

amounts issued by the Utah Diyision olqi!.Qry anh Mining regarding
Iil[d-;Tott"y Mitt" Permit No. ACT/015/007' -

Natural persons may appeal ald represelt themselves befote the

Board. All other t.pt"td"tution by the parties before the Board will be by

;td;;-yr iil;;;;f io-pi*ti." liw in the State -of Utah or attornevs

ii;;;;;i ttpioctiio i;Jil;;otrt"t jurisdiction which meet the rules of

lfi" Ut tft Strt" gli for practicini larv before _the Utah ccurts'

Persons intereJ"d in tfris mattefmal'participate pursuant to the Pro-

.*i"ioi-ii"i"" of tiiJbo;;|. Th; P"iitiont for Agency Actjon and anv sub'

;il;;t;ieadinsr-*ov be inspected in the ,itnce of the undersigned'
b,qtnb this 20th dav of M*v; 1992. 

STATE OF UTAHB .ARD 1l'3* *?H,f#: #lilH:
s"..-""C#'"T rl;tr:X

355 West- North TemPle
3 Triad Center, Suite 35C

salr Lake city, utah 84180-1203
(so1) 538-534C

published in ttre Emery County P'ogress May 26,'ibEiZ.- 
-

$u

t  , t . '  . / . !

Y/ikn:--
Nodry Pubtic

My Commission expires January 10, 1gg5

Residing at Price, Utah

34.40
Publication fee, $

3i(j
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P.o. Bouis
SALT  LAKE CTTFUTAH 84145

FED. TAX I .D.  #  8  7-02 L7 663

--- Newspaper Ageggy Co rp/
' 0Ue Satt Sake @riburc {tfi DESERET

.:adion
F S

ADV ERT IS/JVG.

CUSTOMER'  S
COPY

L E G A L  A D V E R T I S I N G  I N V O I C E

l',#F
14liY

tlt\tl
OiL GeS & Fu!!hlli'{G AFFTDAVTT OF PUBLICATION

AS NEWSPAPER AGENCY CORPORATION LEGAL BOOKKEEPER, I Cffi,TIrY THAT THE ATTACHED
ADVERTISEMENT OF UOfrqn On' rnAnrUCnOCXnT WO^ 9p-OO5 eRuSn WO FOR

DIV.  OF OTI .  &  GAS WAS PUBLISHED BY THE NEWSPAPER AGENCY
CORPORATION, AGENT FOR THE SALT LAKE
PRINTED TN THE ENGLISH LA.}iGUAGE WITH
IN SAI,T LAKE CTTY, SALT LAKE

PUBLISHED ON

SIGNATURE

05/23/92
DATE

TRIBUNE A}iD DESERET NEWS,DAILY NEWSPAPERS
GENERAI CIRCURATION IN UTA}I,AI{trD PUBLISHED

IN THE STATE OF UTAII.

NOIICE O' HEARING
DOCKEI NO.92{05 CAUSE NO. ACr/0{5/007

BEFORE IHE BOARD OF OIL GAS AND MINING
DEPARIMENI OI NAIURAT RESOURCES, SIATE OF UIAH

IN IHE MAIIER OF NOIICES OF VIOTAIION N9,I.2@2, AND N92.
2$,I.I, HIDDEN VALTEY MINE. EMERV COUNW, I'TAH.

ITIE STATE OF I'TAH TO ALL PERSONS INTERESIED IN IHE ABOVE
ENTITLED MAIIER.

Nolice ls hereby gh€n fhot lhe Boord of Oll, Gos ond Min-
Ing, Slote of Utoh, will conduct o tormol odiudicotive heodng on
Wfunesdoy, June t0, '1992, ol9:tXl o.m., in ihe conference roorn
of the Dtulslon of Energy, 355 West North Temple, 3lriod Cenfer,
Suile 450, Soll Loke Cify, Utoh. lhe Cholmon of ih6 Eoold of Oil,
Gos ond Mining will preslde os heorlng officer. lhis mqtler ls'ccnfinued 

fiom thE Boord's r€gulol|y sch6duled hooring ol Moy
27, t99?,

lhe heorlno wlll b€ conduc{ed In occordoncs wilh t loh
Code Ann. ss 4DlGt el seq. ('1953, os omended), uloh Code
Ann.63-46b1 el seq. [{953, os omended), ond the Procedurol
Rules of th€ Boord.

Ap4rliconf, Hidden Volley Cool Compony, requesls o review
of the locl of violoflon in N.O.V. N9t-26's2, ond ihe proposed
p€nolly ossessmenl omounfs lssued by the tltoh Divislon of Oil,

trtfi?i#:ins 
resotdlns Hidden Vollev Mine Permil No'

Nofurol p€rsons mcry opp€ol ond represenl lhemselves
before the Boord. All other represenlolion by porties before fhe
Boord will b€ by snorneys llcensed fo proclice low ln lhe Slal€
of t foh or qlfomeys lic-Ensed to proctlce low ln onolher lurlsdlc-
llon whlch meet fh€ rules of lhe tfioh Sfole Bor for pocflcing low
bsfor€ th€ t toh courls.

Penons Interesled In fhls moffer mof portlcipote pursuonl
lo fhe Procedurol Rules ol lhe Boord. Ih6 Petifions lor Agency
Acllon ond ony subsequenf deodings moy be lnspecfedin the
office of fhe underslqned.

DAIED thls 2Oh iloy ot Moy, ,1992.
: SIAIE OF IJTAI{ ' I,] : :

I
I
r You
I
lAsE
i]R PA

I.trH T

FOR USING LEGAL

RETURN THIS
YMENT IN THE ENC

LEGAL ADvo6-NT

ADVEBTIS ING
PORTION

LOSED ENVELOPE' 
/s/ Jonlce L Brown
Seicrelory ot the Boord

;355 Wesf North Temple
3lrlod Center. Sulte 350 'j :
Solf loke ClV, ttfoh 8418&1203
{80r) $&5340

K820200
LEGAL ADVERTISING

NEWSPAPER AGENCY CORPORATION
P . O .  B O X  4 5 8 3 8

SAIT LAKE CITY, UTA}I 84145-0838

MAKE CHECKS PAY.A,BLE TO:
NEWSPAPER ACENCY CORPORATTON

DIV. OF OIL & GAS
355 W NO TEMPLE, #350
3 TRIAD CENTER

0 ? 1 5 1, 3 ? 0 t a 0 a 0 0 a 0 0 0 u 0 0 0 8 0 0 8 0 0 1, 5 ? q q l, a ? t E '.{ 8 1, ? 3 l, 3 l, l, 3 r r l, l, l, l, t l, 1 1 l, l, l, a t 8 5 5
l l l F
E.l .  i )

31
!E
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*.. ,...'...,custouER ,N4$E ,,,iSl!P ,,SDbREss ,', ''.: ',',,,. ' ',,:,,...,.,',,,'. . [ccouNT Nut'lBEF, BrritrNG,,,D_$fE ,,
:l$IY l$&lfu' oF orl & cAS

3% W NO TEMPLE, #350
I 1992 3 rRrAD cENTER

SALT LAKE CrrY, ur 94180

lN or

LE-  53853\0 a5/21/q2

FOR BILLING INFORMATION

cAr,L (801) 237 -2822

Bor -5 iB -5 iho

5K820200
I'{I'SC:rir:,'CHARGE,S..
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]E OF HEARINGDOCKET NO. 92-OO5 EAUSE NO . 0 0
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BEFORE THE BOARD OF OIL, cAS AND MINTNG
DEPARTMENT OF NATTJRAL RESOIIRCES

STATE OF UTAH

- - -oo000---

IN THE MATTER OF NOTICES OF
VToLATION N91-2 6-8-2,  AND
N92 -25-L-L,  HIDDEN VALLEY
MINE, EMERY COUNTy, UTAH

NOTICE OF HEARING

DOCKET NO. 92-OO5
C A U S E  N O .  A C T / 0 1 5 / A O 7

'oo000---

THE STATE OF UTAH TO ALL PERSONS TNTERESTED IN THE
ABOVE ENTITLED MATTER.

Not ice is hereby given that the Board of  Oi l ,  Gas and
Mining, State of  Utah, wi l l  conduct a formal adjudicat ive hearing
on Wednesday, June 10 , L992 | at 9 : 0O €r . rrr. I in the conf erence room
of the Divis ion of  Energy, 355 West North Temple, 3 Tr iad Center,
Sui te 450, sal t  Lake ci t t ,  Utah. The chairman of the Board of
9i1,  Gas and Mining wi l l  preside as hearing of f icer.  This matter
is cont inued from the Board's regular ly scheduled hearing of  May
27  ,  Lggz ,

The hearing will be cond.ucted in accordance with Utah Code
Ann .  $  40 -10 -L  e t  ses .  (1953 ,  as  amended) ,  U tah  Code  Ann .  g  63 -
46b-1- et  secr.  (L953, as amended) ,  and the Procedural  Ru1es of the
Board.

Applicant, Hidden Valley CoaI Cornpany, reguests a review of
the fac t  o f  v io la t ion in  N.O.V.  N91-25-B-2,  and the proposed
penalty assessment amounts issued by the Utah Divis ion of  Oi l ,
Gas and Mining regarding Hidden valley Mine permit No.
ACT /015  /OO7  .

Natural persons may appear and represent themselves before
the Board. All other representation by parties before the Board
wil l be by attorneys l icensed. to practicL law in the State of
Utah or attorneys l icensed to practice law in another
jurisdiction which meet the rules of the Utah State Bar for
practicing law before the Utah courts.

Persons interested in this matter may participate pursuant
to the Procedural Rules of the Board. The Petit ions for Agency
Action and any subsequent pleadings may be inspected in the
off ice of  the undersigned.

2L4



Pagre 2
Notice of Hearing
Docke t  No .  92 -005

,,'l
t  ,  _  , . i, ,r....

DATED this

,':'-:"r''-^| . :: '.
,  . ,  , . ; : . :  , _ , , r :'  

. "  :  r - . '

o f  May  ,  1992 .

UTATI
OIL, GAS AND MTNING
Carter, Chairman

' 1 L .
n .. /-7qdj day

STATE
BOARD
James

OF
OF
I{ .

v| .r-)

.---., ti,l,z+;t -J 
. 
" 

/-2.:.-rz,-:.-/
V s/ u,Janice L. Brown
Secietary of the Board
355 West North Temple
3 Tr iad Center,  Sui te 350
Sal t  Lake Ci ty ,  Utah 84180-1-203
(801 - )  538 -s340

P  O?

HECEI'IT FC
IIO INSURT

NOT FOI

rs

P h5? , , qq ' q ' 0qq
RECEIPT FOB CERTIFIED MAIL

NO I}ISURANCE COVEMGE PROVIDED
NOT FOF INTERNATIONAL MAIL

(See Reverse)

er trts
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing NOTICE OF HEARING for Docket No. 92-005, Cause No.
ACT/015/OO7 to  be mai led by cer t i f ied  mai l ,  postage prepa id ,  the
20th  day o f  May,  L99Z to :

yDenise A.  Dragoo,  Esg.
Fabian and Clendenin
zLS South State
Sa It Lake city , Utah g 4 L j- 1

r,/Peter Stirba, Esg.
Stirba & Hathaway
zLS South State #eOO
SaIt  Lake City,  Utah 84i-1j-

()
&t3J
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Date. and AdCress of Deiivery

TOTAL Postage and Fees
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ffi
Norman lL Bangerter

Gorcrnor

Dee G Heruen

Encutivt Dirccor

Dianne R Nielson, Ph.D.'

Divislon Dirccor

SteilD ofi]tJtah
DEPARTMEII{T OF NATURAL RESOT]RCES
DMSION OF OIL, GAS AND MINING

355 West North Temple

3 Triad Center, Suile 350

Salt Lake City. Ulah 84180-1203

801 -538-5340

UTAII DTVTSTON OF OrL, GAS AIID MINTNG
FACSTMILE TRANSMTSSION COVER SHEET

DATE:

FAX #

ATTN:

COMPANY

FROM:

DEPARTMENT:

{(
4(
{(
{(
{(
>|c

tlt

{(

rF
,F

{(
>}(

{(
{(
,F
{(

Jsurna  I  No  .
Rece  i  ve r
Transmi t te r
Da t  e
Document
T ime
luln d e
Resu l t

009
B0 1  6370732

DIU OIL  6RS & MINING
f4aU 20 ,92  9 :29
04  pages
a2'  27 ' ,
c3 N0Rt4flL
OK

an equal opportuniiy employer 21 S



$
Norman H. Bangerter

Governor

Dee C. Hansen
Executive Diiector

Dianne R Nielson, Ph.D.
Division Director

r\..
I  \ 4 . . , ' ,

A'.--a/4, te uf lJtah
-a\_

DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350
Salt Lake City. Utah 84180-1403
801 -538-5340

{  :  . ' ' , i\ . :  ; \

May 2O, L992

Emery County Progress
76 West Main Street
P r i ce ,  U tah  84501

To Whorn It May Concern:

Re. :  Not ice  o f  Hear ing -  Docket  No.  92-005,  Cause No.  ACT/015/007

Enclosed is a Not ice of  Hearing before the Board of  Oi l r .  Gas
and Mining, Department of Natural Resources, State of Utah. '

It is requested that this notice be published ONCE ONLYrrro
later than Tuesday, l$av 26, L9-92. fn the event that said notice
cannot be published by this date, please notify me imruediately by
ca l l i ng  538 -5340 .

I

Upon completion of this request, please send proof of
publication and statement of cost to the Division of Oil, Gas and
Mining, 355 West North Temp1e, 3 Tr iad Center,  Sui te 350,
Sa l t  Lake  C i t y ,  UT  14L80-1203 .

Sincerely,

Kirn A. Kubota
Adninistrative Secretary

Enclosures

an equal opporlunily employer

p09



,$ Ste,F o,ftIJtah
DEPARTMENT OF NATURAL RESOI]RCES
DMSION OF OIL, GAS AND MINING

/-=
I ' ' . . .

Norman K Bangerter
Gortrnor

Dee G Haruen
Erccutirc Direcror

Dianne R Niehorq Ph.D. 
'

Divislon Dincror

355 West North Temple

3 Triad Center, Suile 350

Salt Lake City. Ulah 84180-1203

801 -538-5340

UTAII DIVISION OF OfL, GAS AIID UINING
FACSTMILE TRANSMTSSION COVER SHEET

DATE:

FAX #

ATTN:

COHPANY

FROM:

DEPARTMENT:

r t rn6nn An 
l t  

a . r | : r f r  .  
BY: t . ra"^

{ ( ,F* ( } t ( ,F , | t ,F }+ ( { ( { ( { (+ { ( ,F { { }+ ( { { { (+ { ( }F* { (+ ' : { ( } k * { (+ }+ ( * { ( { ( . * ,F { { { { } t (4 ( { ( { ( {1 { ( { ( ,F ) t ( { ( '+ ( { ( ( , l ( } | ( } l ( } *

1T l ' t a rTTTn ' ra l r i  ?n f f - a  A l t n l  - : -

) k "
{(
rk

Jsurna  I  No  .
Rece  i  ve r
Transmi t te r
Da t  e
Document
T ime
Mnde
Resu l t

010
801 237 2775

DIU OIL  GHS & T4 ININ6
l4ag  20 ,92  9 :35
04  pagEs
01  '50  "
G5 NORI ' IRL
OK
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+
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{ ( { (  TRHNSI ' , I iT  CONFIRI ' ' lRTION REPORT { {4 (

"!.lgssAcEs.l - r.Ji.L,'. r.r. rr.&,r,,4 \, r' .I, r, .' {. r rr. + {. r& i. {. r. + i. {..r. 'k * * )k * * * * * * * * 'k r< )k )k t( * )k * * * ** * * * * * * * *:& * * * }k {(

an equal opportunity employer

208



$
Norman H. Bangerter

Go'rernor

Dee C. Hansen
Executirre Director

Dianne R Nielson, Ph.D.
Division Direclor

#aretr lJrah o
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Cenler, Suite 3S0
Salt Lake City, Utah 84180-1203
801 -538-5340

May 2O,  L992

Newspaper Agency
Legal Desk
P .O .  Box  45848
SaI t  Lake Ci ty ,  Utah 94145

To Whom It May Concern:

Re:  Not ice  o f  Hear ing -  Dockgt  No.  92-005.  Cause No.  ACT/015/007

Enclosed is a Not iee of  Hearing before the Board of  Oi l r . ' "u=
and Mining, Department of Natural Resources, State of Utah. _

It j-s requested that this notice be published ONCE oNLYrDo
later than Tuesday, NIay 26. L992. In the event that said notice
cannot be published by this date, please notify me irnrnediately by

-  ca l l i ng  5?8 -5340 .

Upon completion of this request, please send proof of
publication and statement of cost to the Division of oil, Gas and
Mining, 355 west North Temple, 3 Tr iad center,  sui te 350,
Sa l t  Lake  C i t y ,  UT  84190-1203 .

Sincerely,

Ltlr,r".+ f-il,|^*L
Kim A. Kubota
Adninistrative Secretary

Enclosures

an equal opporlunaty employer
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IN THE MATTER OF THE REQUEST :
OF HIDDEN VALLEY COAL COMPANY
FOR AN INFORMAL HEARING ON :
THE FACT OF VIOLATTON/PROPOSED
PENALTY FOR N91-2 6-8-2 i

' J t

,/::\,(  , . , 1

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATT]RAL RESOURCES

STATE OF UTAH

PETITIONER' S PROPOSED
EXHIBIT LIST

DOCKET N0. 92-005

CAUSE NO. ACT/ 015 /  AO7

dated

1-98 5

ILET}
t'tAY | | fggz

SE0RETA'RY BOARD OF
OIL, GAS A MINING

g ' O

- - -oo000-- -

Mining and Reclamation PIan of Hidden Valley,
September 7 t L979

Reclamation PIan of Hidden Valley, dated May

Letter dated January 28, 1981
TO:  J .  T .  Pa luso,  FROM: C1eon B.  Fe ight

Letter dated January 23, 1996
TO: John W. Rains, FROM: Lowel l  P. Braxton

Memorandum dated January L6, L986
TO: Coal Fi Ie,  FROM: John J.  Whitehead

Letter dated September L6, 1985
TO: John Rains, FROM: Lowell P. Braxton

Letter dated JuIy L2, 1995
TO: M. D. Ross, FROM: Lowel l  P. Braxton

Letter dated June 27 , l-985
TO:  Dianne Nie lson,  FROM: M.  D.  Ross

Mernorandum dated February 11, 19g5
TO: Coal Fi le,  FROM: Sandy prui t t

Letter dated March 23, 1981,
TO:  Cleon B.  Fe ight ,  FROM: J .  T .  Pa luso

Letter dated October LG, 19Zg
TO:  J .  T .  Pa luso,  FROM: Ronald  W.  Danie ls

Letter dated May 24, L979
TO:  Cleon B.  Fe ight ,  FROM: J .  T .  Pa luso

Letter dated August 7 , 1980
TO:  James W.  Sn i th  ,  J r .  ,  FROM: J .  T .  Pa luso

r , e t O

y t
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DATED this ,||} day of May I Lggz.

f .r
{i.,:,.."i io

Letter dated May ZB, 1986
TO: LoweII P. Braxton, FROM: Rona1d E. Evans

Letter dated March L9, 1991
TO: Joseph C. He1fr ich, FROM: Denise A. Dragoo

Letter dated June L7, 1980
TO: Tom Pa1uso, FROM: Denise A. Dragoo

, t - \

f ln i \ ,  11 i l \ l
- [ J,il=il*r,^ ( fl,,-./*,=K='
Assistant Attorney General

- 2 -
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CERTTFICATE OF MAILTNG

I hereby certify that f caused a true and correct copy of the
foregoing PETfTIONERTS PROPOSED EXHfBfT LfST for Cause No.
ACT[OLS/0O7 to be mai led by cert i f ied mai l ,  postage prepaid,  the

/{'--. day of May , L992 to:

Denise A.  Dragoo,  Esg.
Fabian and Clendenin
2L5 South State
SaIt  Lake City,  Utah I41- l -1

Peter St i rba, Esq.
Stirba & Hathaway
zLS South State #600
Sal t  Lake Ci ty ,  Utah I411L

-3 -
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SURFACE MINING AND RECLAMATION PLA}I

SOLDIER CREEK COAL COMPANY

HIDDEN VALLEY I{INE

Submitted to the

State of Utah
Department of Natural Resorirces
Divis ion of  OiI ,  Gas and Mining

1588 West North TemPle
SaI t  Lake Ci tY,  Utah

,.f] ( rBrr A

Prepared bY t

Soldier 
'Creek CoaI ComPanY

Hidden ValleY Mine
P .O .  Box  AS
Pr i ce ,  U tah  84501

*i'+r'#

E)fiIBIT A 203
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SolJi"* Ct"*h Co"l Cotttparay

F HIDDTI.{ VALLEY MII{E
$

ffi iffino"*801 - Gi7-442sTelephone 801 - G37 -4429 
R . 

P.o. Box AS
Price' Utah 84501

September 
'1 

, I97 9

I \ , I r .  Cleon B .  Feight,  Director
Department of  Natural  Resources
Div is ion o f  Oi l ,  Gas and Min ing
1588 West North Temple
Sa l t  Lake  C i t y ,  U tah  84116

Re: Surface Mining and Reclamation Plan ( Inter im Program)
Soldier Creek CoaI Company Hidden Val1ey Mine

Dear IvIr  .  Feight:

So1d ie rC reekCoa1Company ,ad i v i s i ono fCa1 i f o rn i a
Port land Cement Company, is present ly developing a new
underground mine. th is mine is located approximately
seven mi les southwest of  Emery, Utah, in Sect ion 17
and 18, Township 23 South, Range 6 East,  Sal t  Lake Base and
Meridian. The total  mining property wi l l  consist  of  960
acres.  Product ion is  scheduled to  beg in  in  June,  1981 '
Soldier Creek Coal Company owns al l  .of  the surface r ights -

Due to the project being in the development stage, Soldier
Creek CoaI Company reserves the rights to amend the contents
of th is report  as addit ional  design informat ion is obtained-

We are respectful ly submit t ing the fol lowing report  to
aid in youi evalualion and approval of our Mining and
Reclamal ion Plan und.er the inter im program Tit le 40-6.
fnformat ion contained in this report  is considered conf ident ial-

Very truly yours , ..

HIDDEN VALLEY I'{INE

Pro jec t  Eng ineer

,"1

\.51 D
- 4.,.ft "')
Ril't]\Luts a
*l}'''d-is'ls -n"rlt*u oill{-- :
":J;; 

ot oit' Gtt :
Yr.'- 

& t-Jtrntn9 )

JTP : d,w
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HIDDEN VALLEY MINE OPEFATIONS

It is the intent of soldier creek coal company to develop

a new unaeiground mine by June, 1981. This mine wi l l  be

located seven miles southwest of Emery, Utah' in the Emery

Fie}d. - The mine is scheduled to produce apProximately

500,000 tons per year at  mrucimum Lapaci ty. .  The est imated

l i fe  o f  th is  mine is  40 years .  The-oper l t ions wi l l  cons is t

of the miner cfushing u.na material handling system, Prepa-

rat ion plant,  and support  faci l i t ies '

MINE

Cont inuous miners wi l l  be used for the product ion. of  coal '

Three of these units wilr be ieluired ta attain the maximum

product ion level .  The f i rst  
"" i t  

wi l l  start  operat ing in

June of rgg1. uni t  two wi l - t  begin six months later fo l l0wed

in six months bY unit three.

Room and Pil lar mining method wil l  be used as the primary -.
mining technique. shuttle cars wilr remove the coal from 

-the

face area to underground bel ts.  These berts wi l l  then trans-

port  the coal  to the surface faci l i t ies.

CRUSHING AND M]\TERI;\T H/\I{DLING SYSTEM

CoaI from the mine wil l  be transported by belt to a crusher

s i te .  The coa l  w i l l  then t rave l  apProx imate ly  1 '200 feet  to

the raw coal storage pi le.  This s lorage Pi}"  wi l l  be the feed

f or the p="f.ratioi prant. Th" crean coal reaving _ thg - pr-epa-

ra t ion p tan l  w i l l  be 's tored.  in  a  500 ton b in '  CoaI  w i l l  be

removed from this bin by 40 ton trucks and transported to a

rai l road loading si te near Levan, Utah'

conveyor belts in the material handling system wil l be covered

to minimize dust problems. A d,ust col leclor system yi l l  bg

instal led at  the transfer p" i" [ ,  crushing stat ion-and at the

raw coal storage Pi le -

PREPARATION PLANT

Preliminary engineering on the preparation plant has been

compretea-tv xi i=*i-n"6i""ers. 
-rndications 

are the prant

wilt be a 250 ton p*t froot heavy-media Process ' . This P1ant

has been designed i itft a closed system, to eliminate any

d ischarge o f  water  or  f ine  re fuse '

A-3
i
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The preparation plant wil l  operate two shifts per dayr with
maintenance being performed on the third shift.

Refuse produced in the cleaning process wil l  be stored in a
300 ton bin.  This mater ial  wi l l  be transported to the refuse
si te by truck. Disposal of  th is waste mater ial  wi l l  be in
accord.ance with all State and Federal regulations.

SUPPORT FACTLITIES

Adilitional ancillary facilities locatetl at. the rnine inclucle
the following: change house, maintenance-warehouse,' adninis-
tration building; materia.l storage shetls, rnine ventilation
fan, rock dust.bin, serder treatment p1ant, water Pump build-
ing, water treatment plant and water storage tank.

The above mentioned ancillary facil-ities will be required for
a well run mine. Kaiser Egrginee-rs .has comPletecl preliminary
design on al l  surface faci l i t ies. '  A11 applicable State ancl
Fedeial laws will be observed in the final design anal construction.

A-4
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2 . Address
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. : - a . '

F''t'j
l i#'

Dat e

STATE OI: ITI'AJ{
DEPAI{I'I.IEN1' OF NA'I'UITAL RESOI.IRCES
DIVISION OF OIL,  GAS ATID } ' I INING

1588 Wes t  Nor th  Temp le
.  S a I t  L a k e  C i t y ,  U t a h  8 4 1 f 6

N0TICE 0F II'ITENTI0N T0 COI'{I'IENCEl,'tl NING OPI:I{ATIONS
(Sec RuIe l r {  o f  General  l lu les and Regulat ions)

Soldier Creek CoaI Company Hidden ValleyName of Applicant or ComPanY
CorPoration (Xry P a r t n e r s h i p (  )  I n d i v i d u a l (  ) l4ine

P . O .  B o x  A S Price Utah 84501
Permanent

t , i t I e  o f  pe rson  represen t ing

P.  O.  Box  I  ,  P r . i ce ,  U tah

conpany M-

Temporaly

D .  R o s s3 .

4 .

Narne and

Address

Loca t ion5 .

8 4 5 0 1  g f f i c e pl rone 637-6360

of  Operat ion EmerY Sec.  w \L7  '  Iq .  2  35 6ER .

. County

Name of Mine Hidden Valley Ivl ine6 .

7 . M inera l  to  be  m ined :
( X  )  C o a l
( ) Copper
( ) I ' langanese
(  )  I ron Ote
(  )  Phosphate
(  )  Pot 'ash
(  )  F luo rspar
(  )  0 the r  (spec i f y )

Owner/Orrners of record

So ld ie r  Creek  Coa l

)  F lags tone
)  Gravel
)  S h a l e
J Uranium
)  G i l s o n i t e
) Bit tuninous
)  Tungsten

l ' l ining rnethod:

Underground Room &(
(
(
(
(
(
(

Pillar method

Sandstone

8.  I lave you.  or  any person,  par tnership or  corporat ion associated wi th you
received an approved Not ice of  In tent ion to Commence Min ing Operat ions by
t ,he State of  L l tuh for  operat ions other  than descr ibed here in?

(  X )  yes ( ) N o
I f  yes,  l is t  a l l  approval  nurnbers nol . /  under  surety :

A C T  0  0 7 - 0 1 8

9 . of  the sur face

Company

area wi th in the

A d d r e s s  P .  o .

be af fect ,ed:

Pr i ce ,  U tah

l a n d

Box

to

T ,

# Address

Address

Address

A-5
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MINE PLAN

GENERAL

Hidden Valley lt ' I ine intends to accompli sh a.11 production by
the use o f  cont inuous miners .  Three o f  these un i ts  w i l l
be required to at tain the maximum product ion Ievel .  Shutt l -e
cars wi l l  remove the coal  f rom the face area to underground
conveyors .  These conveyor  be l ts  w i l l  then t ranspor t  the
coa l  t o  t he  su r face  fac i l i t i es .

Room and, pil lar mining method, wil l  be used. as the primary
mining technigue. Mining operat ions wi l l  be in accordance
with the MSHA approved roof control  and vent i lat icn plan.

MULTIPLE SEAIvI MINING 
i

Hidden Val ley Mine proposes the extract ion of  up to three
separate  seams.  These have been des ignated as the A,  B,  and.
C seams in  ascending order .  Mul t ip le  seam min ing wi l l  be
accomplished by the extraction of lfte upper seam preceding the
Iower sean. AII  development in separate seams wi l l  be col-
umnized, to reduce the ef fect  of  adverse f ; iess in the over-
ly ing strata of  the lower beds .  " '

IVTNE LAYOUT

Hidden VaI ley  Mine is  cur rent ly  eva luat ing severa l  mine p Ians.
F ig .  6 .1  shows mine pro jec t ions recommended by John T.  Boyd
Company.  P lease note  that  the sur face fac i l i t ies  and mine
portal  recommend.at ions wi l l  not be used, but the general  mine
layout  is  a  poss ib i l i ty .

A detai led rnining plan wi l l  be submit ted to the proper agencies
upon their  complet ion.

SUBS IDENCE

Subsidence damage resul t ing f  rom underground coa I  rnining
act iv i ty  w i l l  no t  be a  s ign i f icant  prob lem.  Th is  is  due to
severa l  reasons;  remote locat ion o f  the mine proper ty ,  sur face
ownership is held by Soldier Creek Coal Company, and subsidence
protect ion o f  c r i t i ca l  areas.

A-6
6 -1

rlj /-:\.
:.tf A-6
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Hidden Va IIey l, l ine i s located in a very remote location . The
nearest surface faci l i t ies are located over two mi les from the
mine property.  These faci l i t ies are at  the Browning Mine for
Consol idated Coal Company. Subsidence frorn our mining operat ion
wi l l  no t  be fe l t  b ) ' the Browning Mine,  due to  the d is tance sepa-
rat ing the two mines.

Because the sur face ownersh ip  is  he ld  by  So ld ier  Creek Coal
Company,  no deve lopment  by  outs iders  wi l l  be  a l lowed.  Th is  w i l l
e l iminate  any poss ibre  damage due to  subs idence.

A-7

6 -2
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f:f EXHIBIT B

HIDDEN VALLEY COAL ITINE

RECLAHATION PLAN

CHAPTER I I I

Soldier Creek Coal Conpany

Submi t ted  by

JBR Consul tants Group

l lay '  1986

\

EXHIBIT B
1.q6
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Executive Surmary

The Hidden Valley Coal property, .Ln the Emery Coal Field south of

Emery Tovrn, was to be developed by Soldier Creek CoaI Conpany, a

Utah corporation and wholly owned subsidiary of Caluat Company. -
The property is 950 acres and Soldler Creek Coal Company owns the
surface and has the rights .to the coal under a long term' lease. A

nrining and reclanation plan, with two amendrnents, were submitted

and approved under the OSM InterLm Progran. The access road, coal
seam exploration, graded pads and drainage control were the only

developments realized as econonlc changes forced curtaifunent of

rnine development. This document is a revised Reclamation PIan for

the reclaiming of the small develope{ areas ( approxinate ly 6.7
acres of disturbed ground ) within the penrit area l-n 1986.

The culverts will be removed from the access road and from the two
pad areas. The natural ephemeral drainage crossing the developed
area will be restored to accept most of the flow from the reclaimed

iti:i sites. Because the original drainage controf pattern will be
\:-' 

restored., the sediment pond will no longer function and can be
opened to drain into Ivie Creek.

The access road will be accessible to 4-wheel drive vehicles only
and be waterbarred to control surface flows. The road surface wiII
be scarified and seeded. The integrity of the road alignment will
be maintained in support of the postmining land use of grazing by
improving watershed values and providing a livestock trailway.

The adits in the two coal seams will be sealed and the seams
covered and graded. Topsoil materials -stored on site will be
spread over a portion of the disturbed areas to prowide a seedbed.
Other materials on site will be used for seedbed material lrhere
topsoils are not awailable. A11 of the reclaimed areas will be
mulched, fertilized and seeqlqd.-*nf|ia#_d$fi-,%s the final phase of

ANii:FllJtln\-':'' 
'

Apprrf;\lry q'l'ttlTf.";.,f,lf$""t' 15, leel
Divisicn otOil ,  t ]* i  ' ' '  \ t ' !

Anprovgd,  L l tv ts tu l t  ur  \ " r t

-w ru,-,''.' -'""' LiatE H4''

Permit Revision

B-2 1f)5
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reclamation. Dr i f t  fences wiI I  be instal led to restr ict  catt le use

o! the seedrngs.

A ten year monitoring plan will sample the water quality and flows

semi-annually in Ivie Creek and check on the progress of the

revegetation efforts. Projects cost for reclairning the site in

1986  a re  S148 ,716  and  $23 ,000  fo r  10  yea rs  o f  mon i to r i ng .

;fri.'.-t
{..:-.r. ii'\{:;/

A$frol:Ttn':\xT T0

APFI 
' '",' . :i :, ll;;11''nxt'iol1 Flan

Apprtvuqr' {,i ':;;rvi' 'JI i i i l '  f iAS & $f,ining

q/

bv - Wd7 , date 4' T'':2

Permit Revision

B-3
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Reclamation plan

Chapter III

In t {oduct ion-
,/lt Jri,:,, tri,i;t ;-.1,i

so ld i 'e r  i reek coa l  company,  a  u tah corporat ion 'and a  who11y-owned

subsidi-ary of  Ca lMat Company, purchased. this property and leased
the r ight to mine coal  f rom rvie creek coal  company to develop

the  coa l  as  a  fue l  sou rce  fo r  t he i r  cemen t  k i l ns  ( see  p la te  
I  

f o r
l oca t i on '  P la te  1a  fo r  ownersh ip  and  p la te  rb  fo r  pe rm i t  a rea ) .  A
m in ing  and  rec rama t i on  p l an  was  subm i t t ed  f o r  t h i s  m ine  on
september  7  ,  L979 under  the osM rn ter im Regula t ions.  Th is  min ing
and rec lamat ion p lan was granted condi t iona l  tenta t ive  approva l
on  Feb rua ry  4  |  L9  80  unde r  t he  rn te r im  p rog ram by  t he  u tah
Divis ion of  oi  1 ,  Gas and Mining .  Fina 1 approva 1 under the rnter i -m
Prog ram Regu la t i ons  f o r  coa l  M in i ng  and  Rec lama t i on

operat ions and the utah Mined Land Recramation Act was received
Apr i l  L4 ,  L9B0 -  A  co rpo ra te  gua ran tee  o f  $152 ,500  was  pos ted  t o
cover  Pro jec ted rec lamat ion costs  under  the rn ter im p lan.  These
p lans ,  amendmen ts  and  co r respondence  a re  on  f i l e  a t  t he
D iv i s i on ' s  o f f i ces  i n  Sa l t  Lake  C i t y .

The mining plan for Hidden val  ley proposed product ion to begin in

L

B-4 1$3
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June ,  L981 - .  Max imum p roduc t i on  was  t o  be  5001000  t ons  annua l l y

wi th  an expected mine l i fe  o f  40 .years .  The in i t ia l  deve lopment

work  commenced on Apr i l  L7,  1980 wi th  th is  goa l  in  mind.  However

by  Augus t '  L9B0  i t  became ev iden t  t ha t  economic  cond i t i ons  had

changed and i t  was decided by the company to cease development.

W i th in  th i s  sho r t  cons t ruc t i on  pe r iod  a  paved  2 .75  m i le  access

road  f rom H ighway  10  to  the  p roposed  coa l  p rocess ing  s i t e  was

comp le ted  w i th  s ta te  funds  and  ded ica ted  to  Sev j -e r  and  Emery

Coun t i es  (See  Append i x  T ,  ROW documen ts ) .  A  0 .5  m i l e  g rave led

C lass  I I  r oad ,  was  comp le ted  t o  ga in  access  t o  t he  coa l  seams

ad jacen t  t o  I v i e  C reek .  The  upper  seam i s  des igna ted  the  B  coa l

seam and  the ' l ower  seam i s  ca l l ed  the  A  seam.  A t  t he  coa l  seams

two pads were const ruc ted for  the fu ture  por ta l  operat ions area.

Culver ts  were ins ta l led in  the grave led access road and in  the

benches for  dra inage cont ro l .  A  sed iment  pond was const ruc ted on
i

the lower  pad to  rece ive sur face f lows f rom the pads.  Bu lk  coa l

samples were 
.obta ined 

f rom the ex is t ing exp lora tory  ad i ts  in  the

two  na tu ra l l y  exposed  coa l  seams  (See  F igu re  I ) .  These  exposed

coa l  seams  were  faced  up  and  sa fe ty  benches  were  cons t ruc ted ,

above the seams in  ant ic ipat ion o f  por ta l  const ruc t ion.  Topso i l

was s tockp i led ad jacent  to  the upper  or  'B '  seam pad.

Because mine deve l  opment did not proceed beyond thi  s s tage r  rro

coa l  p roduc t i on  was  rea  L i - zed  .  Consequen t l y r  Bo  o the r  p roposed

fac i l i t ies  for  min ing and coa l  process ing were const ruc ted on the

4
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p r o p e  r t y  (  p f  a t e  I  I  )  .  T h e  d i  s t u r b e d  a r e a  i s  a p p r o x i m a t e l y  6  . ' l

a c r e s  c o n s i s t i n g  o f  a n  a c c e s s  r o a d r  p a d s  a n d  d r a i n a g e  c o n t , r o l

s t r u c t u r e s  -

T h i s  r e c l a m a t i o n  p l a n  w i l l  m e e t  t . h e  r e g u l a t i o n s  o f  t h e  P e r m a n e n t

S t a t e  O S l 4  P r o g r a m  a n d  s u p e r c e d e s  t h e  p l a n  s u b m i t t e d  u n d e r  t h e

I n t e r i m  P r o g r a m .  T h e  b a s e l i n e  d a t a  a n d  m i n e  p l a n s  a r e  a v a i l a b l e

i n  t , h e  D i v i s i o n  o f  O i 1 ,  G a s  a n d  I " l i n i n g  f  i l e s  a n d  w i l l  n o t  b e

r e p e a t e d  i n  t h i s  p I a n .  i , l a n y  o f  t h e  r e g u l a t i o n  s e c t . i o n s  u s u a l l y

r e q u i r e d  i n  a  r e c L a m a t i o n  p l a n  d o  n o t  a p p l y  b e c a u s e  f a c  i  I  i t ,  i e s

f o r  c o a l  p r o d u c t  i o n  w e r e  n e v e r  c o n s t r u c t e d .  A 1 1  s e c t ,  i o n s  o f  t h e

r e q u i r e d  r e g u L a t i o n s  a r e  a d q r e s s e d  i n  t h e  p l a n  b u t  t h o s e  n o t

a p p l i c a b l e  a r e  d i s m i s s e d  w i t h  a  b r i e f  e x p l a n a t i o n .  A n  A d d e n d u m  i s

a t t a c h e d  t o  t h i s  r e p o r t  t o  p r o v i d e  t h e  i n f o r m a t i o n  n e c e s s a r y  t o

c o m p l e t e  t h e  o r i g i n a l  a p p l i c a t i o n .

B-6
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fh  the  p robab le  hyd ro log i c  consequences  o f  t he  p roposed  ope ra t i on'{S!r'

T h i s  s e c t  i o n  w i l l  p r e s e n t ,  h y d r o l o g i c  a n d  g e o l o g i c  i n f o r m a t i o n  t o

a L l o w  t h e  D O G M  t o  r e v i e w  t h e  i m p a c t s  o f  t h e  p r o p o s e d  o p e r a t .  i o n .

I n  t h e  c a s e  o f  t h e  H i d d e n  V a l l e y  t - l i n e r  t h e  p r o p o s e d  o p e r a t i o n  i s

t h e  r e c l a m a t i o n  o f  a  p a r t i a l l y  c o n s t r u c t e d  u n d e r g r o u n d  m i n e .

2 . f r  D e s c r i p t i o n  o f  t h e  M i n i n g  O p e r a t i o n

T h e  H i d d e n  V a L l e y  I { i n e  i s  l o c a t e d  i n  E m e r y  C o u n t y r  U t , a h

a p p r o x i m a t e l y  s e v e n  m i l e s  s o u t h  o f  t h e  t o w n  o f  E m e  t y  .  I  t  w a s

p r o p o s e d  t o  b e  a  s T b  t A g g  t o n  p e r  y e a r  u n d e r g r o u n d  c o a l  m i n i n g

o p e r a t i o n .  D u e  t o  p o o r  m a r k e t  c o n d i t i o n s ,  s u c h  d e v e l o p m e n t  y u "

n o t  p o s s  i b 1 e .  F o l - l - o w i n g  s e v e r a l -  y e a r s  o f  i n a c t i v e  s t a t u s ,  t h e

c o m p a n y  h a s  d e c i d e d  t h a t .  t h e  b e s t  c o u r s e  o f  a c t i o n  w i l l  b e  t o

r e c l a i m  t h e  s i t e .

o r i g i n a l l y  p r o p o s e d  a s  a n  u n d e r g r o u n d  r n i n e  t o  b e  d e v e l o p e d  i n  t h e

A  a n d  B  c o a l  s e a m s  o f  t h e  F e r r o n  S a n d s t o n e  i ' l e m b e r  o f  t h e  r t a n c o s

S h a l e ,  t h e  s i t e  w a s  L o c a t e d  a d j a c e n t  t o  I v i e  C r e e k  i n  a  s m a 1 l

e p h e m e r a l  d r a i n a g e .  T h e  l o c a L  g e o l o g y  i s  s h o w n  i n  F , i g u r e  I X .

T a k ' e n  f  r o m  L i n e s  a n d  l " l o r r i s s e y  (  1 9 8 3 )  ,  t h e  f  i g u r e  s h o w s  t h a t  t h e

F e r r o n  S a n d s t o n e  M e m b e r  o f  t h e  t * l a n c o s  S h a I e  i s  c o n f o r m a b l y

o v e r l - a i n  a n d  u n d e r l a i n  b y  t h e  B l u e  G a t e  a n d  T u n u n k ' M e m b e r s ,

r e s p e c t i v e l y  ,  o f  t h e  M a n c o s  S h a I e .  T h e  s e d i m e n t s  a r e  o f

C r e t a c e o u s  a q e  a n d  w e r e  d e p o s i t e d  a s  p a r t  o f  a  t r a n s g r e s s i v e

s e r i e s  o f  t h e  s h a l l o w  s e a s  d u r i n g  m i d d l e  C r e t a c e o u s  t i m e  (  S t o k e s

4 t -
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SCOTT M.  MATHESON

. Governor

G O R D O N  E .  H A R M S T O N

Executive Director,
NATUBAL RESOUNCES

C L E O N  B .  F E I G H T

Director

,  STATE OF UTAH
D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

D I V I S I O N  O F  O I L ,  G A S ,  A N D  M T N I N G

1588 West North TemPle

Salt  Lake City,  Utah 84116
(8011 533-5771

(* {r' o fr,ltlrf/rn+
O I L .  G A S ,  A N D  M I N I N G  B O A B D

cHARLEs R.  HENDE"r tn
Chatrman

J O H N  L . 8 E L L
C .  B A Y  J U V E L I N
T H A D I S  W .  B O X

M A X I L I A N  A .  F A R B M A N

E D W A R D  T .  B E C K
E .  S T E E L E  M c I N T Y R E

Janua ry  28 ,  198 i

Hr.  J.  T.  Pa1uso
Soldier Creek Coal ConPanY
P.O. Box AS
Pr i ce ,  U tah  84501

Dear Hr. Paluso: \

The Division of Oil , Gas and Hlnlng is pleased to announce that the
.secretary of  the Inter ior has granted approval  to the State of  Utahts permanent
program to regulate coal  roining operat ions on feer state,  and federal  lands
wlt l in i ts boundaries.  This approval ,  wi th the I lst  of  condit ions relat ive to
the approval, was published in the Federal Register on January 2'1, 1981. That
date is the effective dabe for the institution of the perrnanent program in

. Utah. In accordance with Section '171.21 of the neguLations Pertaining to
\\ 

Surface Effects of Underground CoaI Mining Activitles proEulsated under the
Utah Coal,Minfhg and Reclamation Act,  Chapter 10 of  Ti t1e 40'  Utah Code
ADnotated-1953, aU operators of  coal  nines wlthln the State nust f i le a
conplete application for a pernit to nine Do later than two months after this
approval date. The date of consequence becones ilarch 23' 1981.

It Is the Divisionrs Judgernent that all of thb coDditions niil be satlsfied
within the required tioe frames and that the respon sibilitles between the
Off ice of  Surface [ in ing and the Divis lon wi l l  be sat isfactor i ly def ined ln the
nelr cooperative Agreement to be executed in the very near future. Presently'
the Cooperative Agreeoent between the Office of Surfa_ce inlng and the Dlvision
under the interin prosran is in effect. As you know, we are attenptiDg to
develop an efficient systen which will benefit aLl of us who are involved.

Encl.osed you will find a copy of the Divlsionts Pernit Application
GuideLines for Organizat ional  Fornat and Conbent and a copy of the U'S.
GeoLogical Surveyis CoaI Hine plan Check List. Utilizing these tHo ltems lri1l
be very beneficlal lD the preparatlon of your ining and Reclarnatlon Plan and
facilltate the review proc-ss by the varlous State and federal agencies.

' t . . ] .

i:::;.;/
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Hr .  J .T .  pa luso
January  28 ,  19g1
Page Tno

CBF/te

4fl'* ''-11
; : : . l : l l " f..ri\i-,,-r,

;.*;I1.;

{,$

.  i :  ' ' , ) ,

;-ra.t.F',ititr

Thir teen (13) copies of , the.Mining and Reclanat ion. plan perni t  Appl icat iop 21s;;:t;;i":".|"J:::::T9,."ix (6)'oo-pi""'io'.*'in" Division ana.(zl.copies rorDivision or oir, 
"", ""injl!:__1he 

appflcarion sr,oura-i!""JilJrii lo'il .n"
or tne.appiic;; i" ;- ;";"" 

nr 'nlns accorDpanied bv a.$5-00 
"p; i i ; ; ; i ; ;  ;" .  copies

avoid delays in r,"narinll 
forHarded direcblv io the orfi'c!-;i-;;;;";" Mining to

*"rili"iirolrl"Sllllo;rlt-so'- that-the pernanenr prosra. perrormance srandards,
procedures. ' - '  - 'e now ln ef fect  regarding i"Jp*t i . ""- . i l "Jr i ro"." ."nt

-  r f  you wourd r ike 
" ." : l l -of .  the approval  and condit ions please ret  us kno'and we HiIt be nore than happy t" r""iiii ' lr.o.py to yor.

S i n e e r e l y ,

fur,,e7,;/"-
CLEON B. rE3;6Hr
DTRECTOR \

I B'r
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Normon H. Bongerter, Governor
Dee C. Honsen, Executive Director

Dionne R. Nielson, Ph.D.. Division Director

: - ' l
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355W. Norfh Tempte.3 Triod center. suite 350. sott Loke city, uT 8418&1203 ,801_538_5340

January  27 ,  19gd

STATE OF UTAH
NATURAL RESOURCES
Oil ,  Gos & Mining

l ' l r .  Jo f rn  l t .  Ra ins
Ch ie f  M in ing  Eng lneer
Ca l i fo rn ia  Por t  1and  Cement
P .  0 .  Box  947
Co l ton ,  Ca l i fo rna  9Z jZ4

Dear  Mr .  Ra ins :

RE: Rec lam_a i i on  o f  H idden  Va l l e Mine rNA /OI5 /CA7 Emer
Countv .  U tah

" "  _  This  le t ter  is  in  response to  your  le t ter  o f  octoter  7 ,  
' : ' . " . '  

. " . .  - "  .
] f !s.-- !uosu,q:gn! to.recei i t  ot tnai- iet i"" ,-*,"  oi" i . i ""  

" i  
. . '

! ] * :  l3 i - " ld  Min ing (DoGM) has rev iewed the-rec lamat ion p lan on . , , i jr r re 'wr th  the Div is ion and has v is i ted the mine s i te .  s !verar  '  ' . . . . . ' : ;  
. . : '.quest ions and- ' ' "concerns have ar isen 1n regard to  rec lamat ion '6 i  -  11, i1 : ly ,th is  minets i te .  The technicar  rev ievr  or - tnu cu" i "n i  ; tp ; ; ; " ; '  , ' l ; : j " .1 :

p lan found that  the ie  are  very  few spec i f ics  and deta i is  inregards to  rec lamat ion conta ineo in  ihe p lan.  . .Th is  a lone would . . : : - ' ' . , : ,  
, .

prec lude recramat ion oceurr ing wi thout  an inord inant  numbe!  o fenforcement  act ions and other-proUiJmi  ar is ing dur ing the : r , . .  ' .  ,
p locess.  In  addi t ion. ,  on page 5- t  o f  the appioved p ian,  thecommi tment  was made tnat  rbc iaml t ion 'w iL ]  conform in  so far  asposs ib le  wi th  federa l  and s ta te ru tes anO regulat ions in  e f f i i t  .  . ,  i j
a t  tha t - t ime.  Based on t t - rese i temsr- f i  i "  the  Div is ionrs  .  . . -  . '  

-  
.: , ' :  '  concrus ion that  recramat ion shouror6e based on the pernanent  .  . . . .prograrn regulat ions and s tandards in  e f fect  a t  th is ' t ime.'Fur ther ,  a  permanent  rec lamat ion p lan vrn ich addresses thecurrent  regulat ions shouLd be comi i led and forwarded to  theDiv is ion.

Div is ion

In  o rder  to  rec la im th is  s i te  dur ing  the  f ie td  season  o f
1985 '  i t  i s  impera t i ve  tha t  you  fo rward  lne  new p lan  to  our
o f f i ce  no  la te r  than  March  l i ,  l ged .  ,The  D iv is ion  wou ld  be

' . ' .

on equol opportunity employer
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Page 2
Mr .  John  } { .  Ra ins
rNA /OL5/AO7
January  2J ,  1986

b tb
cc :  Joe  He l f r i ch
,  

' '  Techn ica l  Rev iew
9zg4R-56 & i7

S incere ly ,

fur84
Lo le l l  P .  B rax ton t

: :  . ' .  
j .

qo: t_happy  to  accommodate  e  meet ing  w i th  represen ta t i ves  o f
Ca l i fo rn ia  Por t land  Cement  to  d iscuss  th is  p ro iec t  and  what  Tay_-be  requ i red  in  the  rec lamat ion  p lan .  P lease  adv ise  me i f  th rs
shou ld  be  your  des i re .

Admin is t ra to r
Minera l  Resource  Deve lopment
and  Rec lamat ion  Program

Sta f f



o

Coa l- Fi le
/

f f ionn J.  Whitehead,'  
Hyd ro log i s t
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January  16  ,  I  98  6

Per rn i t  Superv iso r /Rec lamat ion

TO:

FROM:

RE:

i: r:.i

t.'.'tir:P..;'.

Sur face  M in ing  Rec lama t i on  PLan ,  Ca I i f o rn i a  Po r t l and
Cemen t  Company  ,  H idden  Va l  l e

The memo is  to  document  a  meet ing  and  conversa t ion
be tween John  Whi tehead  and  Lowe l l  B rax ton  on  January  14 ,  1986
where in  the  rec lamat ion  o f  the  H idden  Va l ley  l , l i ne  was
d iscussed .  The  j - ssue  a t  hand  was  whether  the  H idden  Va t ley
Mine  shou ld  be  requ i red  to  rec la im accord ing  to  the  in te r i rn
regu la t ions  o r  whe ther  the  company  shou td  be  requ i red  to
rec la im to  permanent  s tandards  in  the  regu la t ions  cu r ren t l y
ex is t ing ,

The  rev iew o f  the  approved  rec lamat ion  p lan  (  submi t ted
and  approved  under  the  in te r j .m regu la t ions )  by  the  s ta f f
revea ls  tha t  the re  a re  ve ry  few s f iec i f i cs  and  de ta i l s  in
regards  to  rec lamat ion  con ta ined  in  the  document .  Th is  wou ld
prec lude  rec lamat ion  occur r ing  w i thou t  an  ino rd inan t  number  o f
en fo rcement  ac t j -ons  and  o ther  p rob lems.  In  add i t i on ,  on  page
5-1  o f  the  approved  p lan ,  the  company  has  commi t ted  tha t  a l l
rec lamat ion  w i l l  con fo rm in  so  fa r  as  poss ib le  w i th  federa l  and
s ta te  ru les  and  regu la t ions  in  e f fec t  a t  tha t  t ime .  There fo re ,
i t  v las  conc luded  tha t  the  H idden  Va l ley  M ine  shou ld  be  requ i red
to  rec la im accord ing  to  permanent  p rogram regu la t ions .

b rb
cc :  Lowe l l  B rax ton

Joe  He l f r i ch
Techn ica l  Rev iew S ta f f

929IR- 20

. .:.+..,
j .  

r i l l
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STATE OF UTAH
NATURAL RESOURCES
Oi l ,  Gos & Min ing
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Normon H. Bongerter. Governor
Dee C. Honsen, Executive Director

Dionne R. Nielson, Ph.D..  Div is ion Direclor

a ' -  r f .

ii"ti:l')
-,;.". r!

355 W' North Temple'3 Triod center. suite 350. solt  Loke city, ur g41g0-1203.801-538-5340

September  16 ,  l9B5

CERTIF IED RETURN RECEIPT REQUESTED
(PAAZ 457 272)

Mr .  John  Ra ins
Ca l i fo rn ia  por t land  Cement  Company
P.  0 .  Box  947
CoI ton ,  Ca l i fo rn ia  gZ jZ4

Dear  Mr .  Ra ins :

RE:  H idden  Va l

Pursuan t  to  our  t " lephone  conversa t ion  o f  Sep tember  1 I ,1985 ,  enc losed  f ind  cop ies  o f  co r respondenee be t tYeen  the
Div is ion  o f  0 i1 ,  Gas  and  Min ing  and  bo ld ie r  Creek  Coa l  Company
da ted  Mgy  24 ,  1985  where in  So lo ie r  Creek  Coa l  Company  v las  askedto  commi t  to  rec lamat ion  o f  the  H idden  va t ley  M in 'e  o rperm+t t ing  the  same under  the  permanent  coa l  regu la to ry  p rogram
cons t ra in ts .

You  ind ica ted  in  our  conversa t ion  the  H idden  Va l ley  M ine
was  no t  so ld  to  Sun  0 i1  Company  and  Ca l i fo rn ia  Por tLand  Cement
cg*P3 ly  i s  the .  respons ib le  bar i y  fo r  opera t ions  o r  rec lamat ion
o f_  th i s  p roper ty .  r  have  bben  in fo rmed by  J .  T .  pa luso ,
So ld ie r  Creek  Coa l  ComPanYr  tha t  So Id ie r  Creek  has  t ransmi t ted
or  can  t ransmi t  f i l es  re la t i ve  to  the  rec lamat ion  aspec ts  o f
! f i t  P roper ty  !o  Ca l i fo rn ia  Por t land  Cement  Company .  TheDiv i  s ion  I  s  pog i t i on  has  no t  changed  subseguen t  to  tn "  u ry  24  ,1985  le t te r  w i th  the  excep t ion  tha t  the  Oate  by  wh ich  thaf t rec la im o r  permi t ' t  dec is ion  f rom So ld ie r  Creek  Coa l  Company  tothe  D iv is ion  was  ex tended  f rom June  24 ,  IgB i  to  Sep tember  15 ,
1985  to  accommodate  the  so ld ie r  c reek  pu tchase  by  sun  (wh ich
presumabry  t r tas  to  inc r -ude  the  H idden  Va l rey  M ine) .

Hidden Va 11e INA /A ts /O22 Count

:  . : : l . i ; .
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Page 2
Mr .  John  Ra ins
INA /ALs /O22
September  16 ,  1985

I  am no tv  ask ing  Ca l i fo rn ia  Por t land  Cement  Company  to
respond  to  the  a l te rna t i ves  enumera ted  in  the  a t tached  May  24 ,
1985  le t te r  w i th in  15  v ro rk ing  days  c f  acknov / ledged  reee ip t  o f
th i s  le t te r .  In  th i s  response ,  wou ld  you  p lease  a f f i rm tha t
Ca l i fo rn ia  Por t land  Cement  Company  i s  s t i l l  t he  respons ib le
par t  y  f  o r  the  l " i i ned  Land  Rec lamat ion  Cont rac t  da tec i  Apr i l  4  ,
1980  be tween So ld ie r  Creek  Coa l  Company  (a  d iv i s ion  o f
Ca l i fo rn ia  Por t land  Cement  Company  )  and  DOGM,  where in  moneta ry
respons ib i l i t y  fo r  the  H idden  Va l ley  M ine  p roper ty  rec lamat ion
program u tas  enumera ted .

P1ease  adv ise  i f  you  have  ques t ions  on  the  mat te r  in  the
in te r im per iod .

S incere ly

fu/R4h
Lowe l l  P .  B rax ton
Admin is t ra to r
Minera l  Resource  Deve loPment
and  Rec lamat ion  Program

btb
cc :  Tom Pa luso

Ken May
Pam Grubaugh-L i t t i g
Sandy  Pru i t t

0168R-32 & 
" ,

lr :.r o9r,

18g
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Normon H. Bongerter, Governor
Dee C. Honsen, Executive Director

Dionne R. Nielson. Ph.D.,  Div is ion Director

355 W. North Temple . 3 Triod Center . Suite 350 . Solt Loke City. UT 84180-1203 . 801-538-5340

Ju Iy  L2 ,  1985

Mr .  M.  D .  Ross  \

V ice  Pres iden t  &  Genera l  l v lanager
So ld ie r  Creek  Coa l  Company
P.  0 .  Box  I
Pr i ce ,  U tah  84501

Dear  Mr .  Ross  :

RE:  H idden  v -a11ey  14 ine .  rNA/015 /022 ,  Emery  coun ty ,  u ta [

Pursuan t  to  our  conversa t ion  o f  Ju ly  10 ,  1995 ,  the
D iv is ion  acknowledges  purchase  o f  the  So ld ie r  Creek  mine  by
Sunedco  as  enumera ted  in  your  June  27 ,  1985  le t te r  and  agrees
to  a  Sep tember  15 ,  1985  da te  where in  the  D iv i s ion  w i l l  be
no t i f i ed  regard ing  So ld ie r  Creek  CoaI  Companyrs  p lans  to  permi t
o r  xec la im [ne  H idden  Va l ley  M ine .  As  d i ; cu ised ,  the  ex tens ion
is  g ran ted  to  fac i l i t a te  economic  dec is ion -mak ing  by  Sune  deo /
sord ie r  c reek  due  to  the  above-c i ted  purchase .

In  our  conversa t ion  r  you  a f f i rm the  So ld ie r  Creek  purchase
wi l l  no t  a f fec t  the  M ined  Land  Rec lamat ion  Cont rac t  da ted
Apr i l  4 ,  1980  be tween So ld ie r  Creek  Coa l  Company  and  the
Div is ion  o f  0 i1  ,  Gas  and  Min ing  (  D0GM )  where  j .n  So ld ie r  Creek
CoaI  Cornpany  a f f i rms  i tg  respons ib i l i t y  fo r  rec lamat ion  o f  the
H idden  Va I Iey  M ine .  A f te r  the  above- re fe renced  sa le  i s
consummated r  dFty changes that  th is  act ion may have ni -s*aViS
the  u l t ima te  respons ib i l i t y  fo r  the  Apr i l  4 ,  1980  rec lamat ion
con t rac t  fo r  H idden  Va I Iey  mus t  be  documented  w i t l r  DOGM.  These
changes  shou ld  be  d iscussed  in  So ld ie r  Creek  CoaI  Company  I  s
Sep tember  15 ,  1985  dec is ion  response  to  D0GM.  P lease  con tac t
the  unders igned  i f  f  u r the r  in f  o rmat ion  j - s  requ i red .

S incere ly ,

Admin is t ra to r
Minera l  Resource  Deve lopment
and  Rec lamat ion  Program

brb
cc:  D ianne Nie lson
0 15 8R-3 9

on equol opportunity employer
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SOLDIER CREEI{ COAL CO.
*

Telephone (801) 637-6360

June  27 ,  1985

l4s .  D ianne  N ie l son ,  D i rec to r
D iv i s ion  o f  O i I ,  Gas ,  and  M in ing
355 W.  Nor th  Temple
3 Tr iad Center
Su i te  3  50
SaI t  Lake Ci ty ,  UT

{6ilt'5F?}-tr' 
$--Ec*yf,-

P.O. Box I
Price, Utah 84501

84180

JUL 0 r lgB5

Dffr-uruN uF otl
GtS & [4fNlf{4}Re:  So ld ier  Creek CoaI  Company

Hidden Valley luline permitt, ing

Dear  Dianne:

As ment ioned to you d.ur ing the Utah Mining Associat ion meet ing
he ld  1ast  Tuesday in  Sa l t  Lake Ci ty ,  the So ld ier  Canyon Mine has
been purchased in  pr inc ipa l  by  Sun Oi I  Company.  The c los ing date
for  the purchase is  tenta t ive ly  set  fo r  September  6 ,  1985.

One of the i tems that has not yet been f inal ized between us
and Suned.co,  the coa l  min ing d iv is ion o f  Sun Oi l ,  i s  what  w i l l
happen to the Hidden valley lvl ine in Emery county.

We were not i f ied  by  cer t i f ied  mai l  on May 29 ,  1985,  that  we had
30 days to decide whether to reclaim or permit  the property.  I
am formal ly request ing that we be granted. an extension unt i l
Sep tember  15 r '  1985 ,  t o  no t i f y  t he  D iv i s ion  o f  ou r  p1ans .  Th i s
wi l l  a l low suf f ic ient  t ime for  both  par t ies  to  make a  log ica l
dec is ion regard ing the proper ty .

I f  you need any add i t iona l  in format ion,  fee l  f ree to  contact  me.

Sincere ly  I

SOLDIER CREEK COAL CO.

n
4/a,+ y' '-

M.  D .  Ross
Vice Pres ident

MDR: Pp
cc :  F i l es

Mr .  J .  T .

& General  Manager

Paluso Sold ier  Creek Coal  Co.
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TO:

FROM:

RE:

ebruary  11 ,  19S5

CoaI  F i . Ie ,  Inspec t ion  and  En f  o rcement

Hidden Va 11e Mine So ld i e r Creek Coa l  Compan
INA  /  A I 0 i l e mer Count Utah

The inac t ive  H idden -Va l ley  Mine  s i te  was inspec ted  by  Sandy pru i t t
in_response to  Ten Day No i ice  *x -a+-z - j t - l  rece ived . :anu i " j ,  z r ,
l ? !? : , ,0n .January  70 , 'L985 ,  a  iopso i i  marker  was  in  p lace  6n  theEopso i .L .  s tockp i le  a t  the  H idden Va l ley  Mine  as  requ i ied  fo r
appropr ia te  response  to  the  Ten  Day  H i l t i ce

The  cond i t i on  o f  the  m ine  s i te  appeared  good .  No  excess ive  e ros ion
I3 :  1?q l t "n ! .  Revege ta t ion  succ 'e ' ss  o f  a -sma1 l  d is tu rbed  a rea  a longf ,ne  road was good w i th  some es tab l i shment  o f  shadsca le  s i rn i la r  toaoJacent  a reas .  Ar l  d ra inage cur .ver ts  inspec ted  arong the  road r {e recrear  fo r  unobs t ruc ted  f rowl  There  was no '  ev idence oF a  recent
sed iment  pond d ischarge or  any  c i rcu la t ion  a long the  d ischargep ipe . .  The  nor th  por t i l  rema ined  i "n "Jo .  There  i s  no  ev idence  o frecen t  access .  The  ad jacen t  two  por taLs  have  been  back f i l Leo .

Fo l low ing  the  mine  inspec t ion ,  Mr .  Dave sp i rLman and rom pa luso  werecon tac ted  a t  the  so ld i ' e r  c ree t i  M ine  o r r i cb .  A t  th i s  o f f i ce ,  a  March2 t ,  198 I  Le t te r  no t i f y ing  D0cM o i  a  i " rpo" i "v  
" . i r " t i on  

o i - tnuH idden  Va l ley  M ine  wa i  ava i lab le  fo r  i n ipec t ion  as  requ i red .

No wate r  mon i to r ing  da ta  t ras  ava i lab re  o r  had  been  cor lec ted  s inceEne mrne was shut  down in  January ,  lgg ]  .  Th is  was a  v io la t ion  o fthe  approved mine p Ian ,  the  permin"n t  per fo rmance s tandards  
- ino- i r , "

l n te r rm per fo rmance  s tandards  wh ich  a re  app l i cab le ,  due  to  theun ique s ta tus  o f  the  inac t ive  mine  opera t ion .  NOV #Ng5-Z-1- l  was
issued fo r  the  fa i lu re  to  conduct  su i face  and_groundwater  mon i to r ingin  accordance w i th  approved p lans .  tne  prov i i ions  c i ted  were  UMC
817. I11(a ) ;  the  in te r im per fo rmance  s landard ,  Mc  717 .17(b ) ;  and  thetn .ce r lm permi t  approved  Apr i l  14 ,  19g0 .  The- remed ia l  ac t i6n  o f  theNUv xequr res  tha t  So ld ie r  Creek  CoaI  Company conduct  water
mon i to r ing  in  accordance w i th  tne  approvbd in te r im erogram permi t  o rsubsequen t  mod i f i ca t ions  approved  uy 'oocu  no  la te r  tha i  February  28 ,1985 .

The in te r im per fo rmance s tandards  were  en forced under  the  d i rec t ion
of  Ron Dan ie ls  s ince  the  H idden VaI Iey  Mine  was permi t ted  under  the
l ! t : : ] t  Program and opera t ion .  

" " i ieO 'dur ing  
the  In te r im program.

. rn  the  m ine  cessa t ion  no t i f i ca t ion  ]e t te r ,  da ted  March  2 r ,  l t 8L ,
SoLd ier  Creek  Coa]  Company in fo rmed DOGM of  the i r

Sandy  Pru i t t ,  M in ing  F ie td  Spec ia l i s t  
a (

f3 , - i :1 iri,rir'
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Page 2
rNA/OI5/O22
February 11,  1985

i .n tent lons not  to  submi t  a  permanent  program Min ing permi t
Appl icat ion unt i l  they in tended [o  re"c i lv" te  the i ine Dave
spi r rman in formed th is- inspector  that  so ld ier  creek coar  company hasno i -n tent ions to  rec la im the Hidden Val rey Mine s i te  a t  th is ' t i ie ,therefore,  D0GM must  now requi re  a pe iman6nt  l , l in ing pJrmi t  

-

App l ica t ion in  l leu  o f  rec lamat ion.

wj
cc :  Dave Sp i l lman,  So ld ier  Creek CoaL Company

Donna Gr i f f in ,  OSM
Joseph HeI f r ich ,  DoGM

Stat is t ics :
See Deer  Creek Mine memo on February 7,  I9g5.0071Q- l I - r ,

,;'T+\'
.1_'.1-';--1
':$f'-;:

' t -5 -

. l i ; .
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Soldier Creek Coal Co.
Telephone 801-637-6360 P.O. Box I

Price, Utah 84501

March 23,  1981

$..

i};tstr

l4r .  Cl  eon B.  Fei  ght
Department of Natural Resources
Div is ion  o f  0 i l ,  Gas ,  and  F l in ing
1588 I' lest North Tenrpl e
Sa l t  Lake C i ty ,  U tah  84116

Re:  Sur face  F l in ing  and Rec lamat ion  P lan
Sold ' ier  Creek Coal  Company
Hi dden Va1 1 ey Mi ne ACT-0 15-022

Dear l t l r .  Fei ght:

Due to the cont inuing s low development of  a coal  market  in  the Emery
F ie ld ,  permi t  ac t i v i t y  on  the  H idden Va l ley  l4 ine  has  been temporar i l y
delayed.  Sold ier  Creek Coal  Company has nrade the decis ion not  to sub-
mit  the required Surface Mining and Reclamat ion Plan by the l t larch 23,
1981 dead l  ine .

Pr ior  to any fur ther  act iv i ty  on the property,  the completed p lan wi l l
be sumbi t ted for  the Div is ion 's  approva' l  .

S i  ncere ly ,

SOLDIER CREEK C0AL CO},|PANY

/r/*/,*
J .T .  PaJuso
Chie f  Eng ' ineef

JTP:  nda

tffJ

1.7,7



SCOTT f \1 .  t IATHESOI t

Govsr nor

{;::.\.
d'1i;bor-r E. HA R rirSToN

Executive Director,
NATURAL F6SOUFC6S

C L E O N  B .  F E I G H T

Director

I

S T A T E  O F  U T A H

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

D I V T S I O N  O F  O I L ,  G A S ,  A N D  M I N I N G

1588 West  Nor th  Temple
S a l t  L a k e  C i t y ,  U t a h  8 4 1 1 6

(801) s33-5771

October 16, 1978

O I L .  G A S ,  A N D  t \ l I N I N G  6 O A F 3

I .  D A N I E L  S T  E I 1 I A R T

Chairman

C H A R L E S  R .  H E N D E R S O N

J O H N  L .  B E L L
T H A D I S  W .  B O X

C .  B A Y  J U V E L I N

I
v

l,nr. J. T. Paluso, koject Ergineer
Soldier Creek Coal Ccrrpany
P.O. Box A,S
kice, Utah 84501

<ffiJa-Mru
",fr//^ 

/-At1 /4'b*

Dear Tcnn:

.I'NIS

wtrich sets
is to acl.crcna,'ledge the

forth the outlile of
your letter of October 6, 1978,

a new r]nderqor:nd rn& jn
receipt of
plans for

Sections

,'i";-i
i;{"_i4

Toivnshi Souti, Range 5 East,

Brclosed you will find a book which sets forttr tJ:e State's existilg
nrles and regulations on coal nrining ard reclanation. These regnrlations
were adopted following a notice and subsequent heari:rg before the Division
on l{ay 25, 1978. The nrles and regulations are parallel to t}rose regulations
by the office of Sr-rface lr{ining foi the initial }egulatory program. The
sections which specifically set forth r:ndergrourxl rnining stardards are
I"f-7I7.11 thl:lr I"1C-717.20. These sections rnay be for-rnd on pages 69 thru 87.
These regulations will rsrraj:r ir effect r-:ntil a petlnanent regulatory program
is established for tJle State of Utah. For your jntorrmtion, the State
Regulatory kogram will be coryarable to tJ.e program set fortlr in the Office
of Surface lvlilingr's regulations as published jn ttre Federal Register dated
Septeinber 18, 1978.

In sutnui-tting the Notice of Intent to Ccnu^nence Mi-:njng Operations and
the Reclarnation.Plan, Soldier Geek Coal would best fulfill their obligation
with the law by' addressi.r:g either the r:nderground rnining stardards as set
forth j:r tl:e enclosed book or addressing those sections-of the Septenber 18,
l-978 draft P,ern'tanent program of the Office of Surface Mining. T'he use
of division forms MR 1 and MR 2 at this point w'ilI not supply adequate
inforrnation.

I realize t-hat your roork is rnajnly on the Hidderr Valley I'[ine. However,
please firrd enclosed a letter written to I4r. Pollastro on May 27, f978
to which a reply was never received by the Division. Ttrerefore, a state

" U-'n\

\:ii''ii:t
-;.li;/
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frnLit for tlis rnine
I\t. Pollastro of this

is not i:r effect.
Ietter.

I{ould you please rsnirxl

Sincerely,

"n 
t l  .n,/-{sru:U&%*/

Ror{ALD w. ilawrnrs /
COORDINATOR OF MINED
IAND DEVEIOPIVIE}II

ruvo/sp
enc : Surface t'lining Reclarnation

and E:rforcsnent provisions
for Coal Mopted 5-25-78
Letter dated }4ay 27 , 1979

< j :  " : : - .
f ::: '-e-
i.:"t,r..i
a-r:.!l;.

;-+ i..
i 
li:.i ^i

'+irji
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Soldier Creek Coal Co.HTDDEN vALLEy MrNE
_$

5-\$ Telephone 801 - 637-442e / 63 7-5203 P. O. Box X AS- 
Price, Utah 84501

May  24 ,  L979

Mr.  C leon B.  Fe ight
Department of  Natural  Resources
D iv i s ion  o f  O i I ,  Gas ,  and  M in ing
1588 West  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  84116

SUBJECT:  Access Road Sold ier  Creek
Hidden Val ley  Mine

Dear  Mr .  Fe ight

As you are  aware,  So ld ier  Creek Coal
ing a new underground coal  mine. The
Val ley,  and is located approximately
town of Emery. The mine is scheduled
198 I .  Max imum p roduc t i on  o f  500 r000
by  1982 .

' : ,  . -  - - l
' r i : - . l !

Coal Company

Company is present ly develop-
new mine wil l  be named Hidden

seven (7)  mi les  south  o f  the
to be in operat ion by June,

tons per year wi lL be achieved

The total mining property consj-sts of 950 acres, which are located
in Sections 1"7 and 18, Township 23 South, Range 6.East. Refer to
Figure 1 for the exact location. There are no government coal
Ieases involved in this mining operation. Surface r ights are own-
ed in ful l  by Soldier Creek Coal Company.

The Utah State Legislature, during the 1979 session, approved funds
for the construction of an access road from U-10 to the mine site
area. This type of development is made possible by the 1975 Resource
DeveLopment Act, which allows for the construction of this type of
road.

Sevier County will be engineering and constructing this road. Pre-
sently, a contract between Sevier County, Emery County, the Utah
DePartment of Transportation, and Soldier Creek Coal company is being
finalized. This agreement should be completed by July. Engineering
on this access road has already been started by Horrocks Engineers
of American Fork, Utah. They are acting as consultants for Sevier
County. Upon its completion, this road will be a multiple use
county road. Final right-of-way approval from the Bureau of Land
Management is expected in June of this !ear. Construction could
possibly begin in August.

17 4



To prdvide access to the mine portal area, a road approximately 31000
.feet will have to be constructed by Solilier Creek Coal Company, refer
to Figure 2. In order to minirnize the impact on the environment, we
would like to construct this portion of the roatl in conjunction ririth
the county road. This would eliminate the necessity of trrto seParate
contractors rnoving onto the job site. Unnecessary equipment and
their effect.s could be prevented.

Approval of this short portion of road by the Division of Oil, Gas,
and-Mining would be prior to having an approved Office of Surface
Mining Permit. The requirements for obtaining this permit are now
being compiled. The application should be submitted to your agency
for approval in October of l_979.

Design of this mine portal access road has alreai ly begun. This road,
along with the county road, wi l l  be paved to prevent excessive erosion.
Al- l-  OSM requirements wil l  be fol1owed during design and construction.
The preJ-iminary alignment shovr in Figure 2 is the only reasonable
access to the portal area. The majori ty of the road would cut through
sandstone fornations, thus preventing construction erosion problems.
Any possible erosion problems could be collected in a sediment pond
Iocated at the bottom of the road construction area.

Your cooperation and prompt attention to this matter would be greatly
appreciated .

S ince re l y ,

HIDDEN VALLEY MINE

/ - a

U

.r'1!.1h.
f,i::::';.:!,i;-..+:;,.

-ZaTn Efu
J .  T .  Pa luso
Proj  ect  Engineer

JTP :  jm
Enclosures

,: ii;:t,

I_;r,..1;r.
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SolJi"* Ct"*l* Cotl Cot.pany

HIDDEI{ VALLEY MINE
fR 

relephone 801 - 637 -442e P.O. Box AS
Price, Utah 84501

alf ;11 1i

i:'fe,"1:;
:1_,:'1?t

August 7 ,  19B0

Mr .  James  W.  Smi th ,  J r .
Coordinator of Mined Land. Development
Divis ion of  Oi l  ,  Gas, and F,I in ing
1588 West  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  84116

Re:  B Seam Bench-Cut
Soldier Creek Coal ComPanY
Hidden Val leY Mine
ACr/0L5/022

Dear lv l r .  Smith:

Lee Spencer has indicated that addi t ional  informat ion
regarding the B Seam bench-cut must be submitted prior to
grant ing construct ion approval .  A descr ipt ion of  the tech-
niques to be used for the reclamation of  the B Seam bench-
cu t  i s  as  fo l l ows :

A plan view of the portal  area and a typical  portal
rec lamat ion pro f i te  are  enc losed.  P lease note  that
the B Seam bench-cut is shown as a runoff  diversion.
Ini t ia l ly the d.rainage wi l l  not be diverted but
wi l l  be contained. in the sedimentat ion pond- I f
a t  some la ter  t ime th is  d ivers ion is  necessary '
the appropriate information wil l  be submitted to
the Divis ion for their  approval .

Final  reclamation wi l l  begin short ly af ter al l
mining operat ions cease. The expected l i fe of
Hidden Val ley Mine is forty years

Backf i l l ing and grading work within the portal  area
wi l l  begin af ter al l  structures in the area have been
removed and the mine portals are permanent ly seal  ed-
Ad.equate quant i t ies oi  backf i l l  mater ial  are avai l -
able in the immediate vic ini ty.  Informat ion regard-
ing topsoi l  protect ion is explained in a let ter
submi t ted to  the Div is ion on June 18,  1980-

172

- -_  !

1 - -  . j
I

:-. /

r-f,

Fl-

)b

()
H
f'6

@
clt
CD



James W. Sryr-th,

o
Jr.  - .  i .  . ,( ',:' : 

--' /^"'
i , , ,  ' , ' ,91Ja age

7 ,  1980

.a.l:l\

f;iir..ri.:;/
Removal of  the 48 inch culvert  in the portal  area
wi l l  p rov ide in i t ia l  backf i l l  mater ia l .  Add i t iona l
mater ial  wi I I  be removed from this general  v ic ini ty
forming a dished out ef fect .

A l l  backf i l l  mater ia l  w i l l  be  t ranspor ted,  p laced,
and, compacted. The average slope of the mater ial
w i l t  not  exceed.  1v :2h.  At  no t ime wi l l  ac id-  and
toxic-forming mater ials or debr is be used in back-
f i l l ing  operat ions.  A lso,  in  order  to  conserve
so i l  mois ture ,  insure s tab i l i ty ,  and cont ro l  eros ion
on backf i l led  mater ia l ,  cu t -and- f i I l  te r races wi l l
be  u t i l i zed as shown in  the typ ica l  pro f i le .

Al l  backf i l l ing and grading operat ions within the
portal  area wi l l  be revegetated in accordance to
an approved revegetat ion p1an. Al l  reclaimed areas
wil l be compatible to the natural surroundings and
in no way ad.versely af  fect  postmining land use.

I t  i s  the pro fess iona l  op in ion o f  myse l f ,  fo l lowing f ie ld
observat ions, that the proposed B Seam beneh-cut wi l l  have
a  sa fe ty  fac to r  o f  1 ,50  o r  g rea te r .  A1so ,  t he  ma te r ia l  p ro -
posed for backf i l l ing operat ions, when placed and compacted
in  s lopes not  exceeding lv :2h,  w i l l  have a  safe ty  fac tor
g rea te r  t han  1 .30 .

Approval  as quickly as possible of  the B Seam bench-cut would
be apprec ia ted.

S incere ly  I

SOLDIER CREEK COAL CO},IPA}IY
Hidden Val ley Mine

''1'1. \
_{:lu*

,,!,$t'

P.&/%
J .  T .  Pa1uso
Pro jec t  Eng ineer

JTP:  kbb
Enclosure
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May  28 ,  1986

Lowel l  D. B raxton
Admin is t ra tor
Mined Land Reclamation Program
Utah  D iv i s ion  o f  O i l ,  Cas  and  M in ing
3 T r iad Center ,  Su i te  350
Sa l t  Lake  C i t y ,  UT  84180-1203

Dear  Mr .  B rax ton :

.U.:r ilh
J. rr: L;bLJ

^fl
tg

z / 6 , E l 5 . L

E€INN\
UGalMat

itii,j 0 5

DIVIStost oF
OIL, GAS & fulINtNG

7

1986

Cal i fornia fgl t land Cement Compa.r i , - ' -u Divis ion of  CatMat 99, ,  d.e. : i . res
'- -t- i i  Edmpiei;-the -f inal reclamation in't-gBG on the Hidden Vallby Coal Min-e)=

in Emery County. To meet this schedule; we-ar-e subrri i tt ing-eight-dofres
of the f inal  reclamation plan for review by your staf f  .  This current
plan replaces the reclamation plan developed or iginal ly under the Inter im
Program and was formatted and wri t ten according to the 1986 guidel ines.

We wish to express to you our appreciat ion for the cooperat ion of  Mr.  John
lVhitehead and his staf f  in developing this f inal  reclamation plan. Al l
wr i t ten comments and telephone conversat ions should be directed to
Mr .  John  W.  Ra ins ,  Ch ie f  M in ing  Eng inee r .  H i s  add ress  i s  Ca lMa t  Co .  ,
P.  O.  Box 947,  Col ton,  CA 92324,  te lephone (714)  825-4260.

Rona ld  E .  Evans
Execut ive V ice President,
Ceneral  Manager
Cement D iv is ion

REE :  j j

itq;is \ii'

S incerely ,
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S T A T E  C A P I T O L
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oF Ifra.rr
S A L T  L A K E  C I T Y  A . 4 I I 4
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Davrpl,. WnxINsoN
ATTOBNEY GENERAL

Paur,M. Tlxxnn
DEPUTY ATTORNEY GENERAL

M E M O R A N D U M
* * * * * * * * * *

TO:

FROM:

Joseph C. Hel-fr ic

l , Iarch 19, 1981

Denise A,  Dragoo,

SUBJECT: Enforcement Procedure for Coal Mines Operating Without a Permit
Af ter  March 23,  1981

DATE:

All coal mining operations in the .State of Utah are required to submit
an application Jor a mining permit undei.t l te permanent regulatory program.
by March 23r 198L. Those operations which fai l  to submit. their appl icat ion
in a t imely manner are subject to State enforcement act ion. I f  such an
operation is creating an inmi-nent danger to the health or safety of the public
or significant, iuminent environmental harm, the St"te wilt proceed under ...
Sect ion 40-10-22(b) ,  Utah Code Annotated,  to  jssue an immediate cessat ion '
order- Howeverr where.a non-permitted operation . is not causing an imminent

.hazard, the Division wil l  issue the mine a Notice-of Violat ion for operating
without a permit pursuant to Section 40-10-22(c), Utah Code Annotated. Such
notice rnay be issued along with any other citat ions issued for violat ion of
environmentaL perfornance standardl, etc. . The operatof r.y be givgn up to
90 days to submit a mine plan in coinpliao". with the Noti.qg. o-f Violation.
U p o n e x p i r a t i o n o f t h e c o m p 1 i - a n c e p e r i o d , t h " D i v i s i 9 n . u " a y ; . p r o c e b d t o i s s u e
an innhediate cessation order to halt all coaL nining activiii"" until a mine
plan is submitted..

Should a mining operation fail- to mee-r td; laich 2:3, 1981 deadline, rhe:.,
operation will be closed dovrn pursuant to the above'procedures .until a rnirrb
P-Ian is apprdved under the permanent program. uuc/sttc 7 7L.2L (a) (z) requires
the Division to follow this procedure fegar?lless of whether the mj.n" ,""
permitted r:nder the interim program or is a, new mining operation.' :

DAD/btm

J
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SCOTT M. MATHESON
Governor

GORDON E.  HARMSTON
Executive Director,

NATURAL RESAURCES

CLEON B .  FE IGHT
Director

O I L ,  G A S ,  A N D  M I N I N G  B O A R D

C H A R L E S  R .  H E N D E R S O N

Chairman

J O H N  L .  B E L L
C .  R A Y  J U V E L I N
T H A D I S  W .  B O X

C O N S T A N C E  K .  L U N D B E R G

E O W A R D  T .  B E C K
E .  S T E E L E  M c I N T Y R E

STATE OF UTA.H
D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

D T V I S I O N  O F  O I L ,  G A S ,  A N D  M I N I N G

1588 West North Temple

Salt  Lake City,  Utah 84116
(801) 533-5771

June  17 ,  1980

RETURN RECEIPT REQUESTED

.. l:.1\
:',j?;&'i;,"!t?

REGISTERED

Mr.  Tom Paluso
Sold ier  Creek CoaI  Company
Hidden  Va l ley  M ine
P . 0 .  B o x  A S
P r i c e ,  U t a h  8 4 5 0 1

RE: Sold ier  Creek CoaI  Company
Hidden  Va l ley  M ine
ACT/015/022
Emery County,  Utah

Dear Mr.  Paluso

Th is  le t te r  i s  to  e ibe  v io la t ions  o f  the  D iv i s ion ts  in te r im per iod
enforcement  regulat ions observed by Joseph Hel f r ieh dur ing the June 12,  1gB0
inspect ion of  the Hidden Val ley Mine.  Min imum requi rements for  the a l lev iat ion
o f  the  c ibed  v io la t ions  a re  inc luded .  However ,  these  a re  meanb  as  m in imum
requi rements '  and for  the most  par t  are by no means the only  a l ternat , ive
a v a i l a b l e .

V i o l a t i o n  l l 1 ,  R u t e  M C  7 1 7 . 2 0 ( a )  _  F a i l u r e  t o  r e m o v e ,  s e g r e g a t e ,  s t o c k p l t e
and proteet  topsoi l  f rom wind and water  eros ion and conLaminants as d i rected by
the Regulatory Author i ty .

So ld ie r  Creek  Coa l  Company  i s  he reby  d i rec ted  to  aba te---
v io la t ions  w i th in  the  spee i f i ed  t ime  per fgq  f l oq  rece ip t  o f
f f i t  strouro consist or ih" f"rro"ine. 

-

Abatement  Measure  l t1  Cease  a l l  acb iv i t y  i nnned ia te ly .

the above-e i ted
th is l e t t e r .  A t  a

Abatement  l {easure l l2  Submib the fo l lowing in format ion Lo t ,he Div is ion:

(a )  P lans  fo r  s to rage  o f  re fuse  mate r ia l  encoun te red  wh i le  exeava t ing  the
di tch for  bhe bypass culver t  under  the pad area,

1S8
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I ' lr. Tom Paluso
June  17 ,  1980
Page Two

(b )  The  vo lume o f  topso i l  excava ted  p r io r  to  p repara t ion  o f  pad  fac i t i b ies
at  bhe B Por ta l  Area.

Abatement  Measure t l3  Consol idate the escavated bopsoi l  f rom the B
Porta l  Area wi th the bopsoi l  presenbly s tockpi led near  the top of  the aecess
r o a d .

I f  the  v io la t ions  a re  no t  aba ted  in  the  spec i f i ed  t ime ,  the  mat te r  w i l l  be
referred to the ALt ,orney General  for  commencement  of  adminis t rat ive proceedings
before the Board of  0 i1 ,  Gas and Min ing.  However,  i f  Sold ier  Creek Coal
Conpany feels  wibh good cause that  these i tems are nob v io lat ionsf  or  that
a l ternabive methods can sat is fy  the abatement  requi rements,  Sold ier  Creek Coal
Company may meet  wibh bhe Div is ion concern ing the mat ter  and, /or  apply  for  a
hear ing before the Board.  This  act ion should be taken pr ior  to  the d i rected
aba tement  dead l ine .

The  June  12 ,  1980  inspec t ion  and  subsequen t  no t i ce  o f  v io la t ions  were  under
the  ru les  and  regu la t ions  o f  the  in te r im regu la to ry  per iod .  The  D iv i s ion ,  d t
th i s  t ime ,  adv ises  So ld ie r  Creek  Coa l  Company  tha t  a l l  coa l  m ines  mus t  comp ly
t+ i th  the permanent  regulatory program standards;  wi th  permanent  program
appl icat ions due wi th in two months and have new approved permi ts  wibhin e ight
months of  Of f iee of  Sur face Min ing approval  o f  the State Program.

S i n e e r e l y ,

ANDnl ( 'n 'O.
l\J!'L('-'lQ
DENISE A. DRAGOO

FOR NATURAL RESOURCE AGENCIES

JCH/DAD: be

18?
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IN THE MATTER OF THE REQUEST :
OF HTDDEN VALLEY COAL COUPANY
FOR AN INFORMAL HEARTNG ON :
THE FACT OF VIOLATTON/PROPOSED
PENALTY FOR N91--2 6-8 -2 3

PETITIONER' S PROPOSED
WITNESS LIST

DOCKET I\P. 92-005

CAUSE NO.  ACT/0L5/OA7

FILHT)
ilAr | | p9e

SECRETARY BOARD OF
OIL, GAS & MINING

BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATT]RAL RESOI'RCES

STATE OF TTTAH

oo000---

Pet i t ioner may cal l  the fol lowing witnesses:

Dianne R. Nielson

Lowell P. Braxton

Ronald W. Daniels

Joe Helfr ich

Pamela Grubaugh-Littig

Tom Munson

Wil l iam Malencik

John Whitehead

Randy Harden

i/
DATED this -  l lL day of  May, Lggz.

A 1 7
i l v
Y,Vs,l,w [-,

Wil l iam R. Richards
Assistant Attorney General

1{i n
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CERTIFTCATE OF UATLTNG

I hereby certify that I caused a true and correct copy of the
foregoing PETITIONER'S PROPOSED WITNESS LIST for Cause No.
AeTiloLSloOT to be mailed by certif ied mail, postage prepaid, the
| { 1'{- day of May , Lggz to:

Denise A.  Dragoo,  Esq.
Fabian and Clendenin
2L5 South State
SaIt  Lake City,  Utah 94111

Peter St i rba, Esg.
Stirba & Hathaway
2L5 South State #AOO
Salt  Lake City,  Utah g4t-11

/'--'.
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IN THE MATTER OF THE REQUEST :
OF HIDDEN VALLEY COAL COMPANY
FOR AN INFORI'{AL HEARING ON :
THE FACT OF VTOLATION/PROPOSED
PENALTY FOR N91-26-8-2 :

:

/-:-'
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BEFORE THE BOARD OF OrL, GAS AND MTNTNG
DEPARTMENT OF NATT'RAL RESOURCES

STATE OF UTAH

IL
iltr I r il9e

THE DTVTSTON OF OrL, GAS
AND MINING' S MEMORANDUM
IN OPPOSITION TO HIDDEN
VALLEY COAL COMPAI.IY ' S
APPLICATION FOR BOARD
REVIEW OF CITATION

C A U S E  N O .  A C T / 0 L 5 / O O 7

DOCKET r$O. 92-005
oo000---

The Divis ion of  oi l ,  Gas and Mining (  t t the Divis ionrr  )  ,

by and through its counsel, respectfully f i les its Memorandum in

Opposition to Hidden VaIIey Coal Company's Application for Board

Review of Ci tat ion.

INTRODUCTION

Hidden Valley CoaI Company requests the Board to vacate NOV

9L-26-8-2 issued by the Divis ion on November 22, 1991 ( the

frNOVrf ) . Hidden Valley does not deny that the violations set

forth in the NOV exist at the Hidden Valley Mine. Rather, Hidden

Valley contends that the Division was legally prevented from

issuing the NOV because: (1) Hidden Val1ey is exempt from

regulation under the Federal Surface Mining Control and

Reclamation Act (ttSMCRAttl and the Utah Coal Mining and

Reclamation Act ( ItUMCRiA'tt; ; (2') the two year statute of

l initations period set forth in the Utah Mined Land Reclamation

Act had run pr ior to the NOV's issuance; and (3) the Divis j -on had

waived its right to take enforcement action.

ED

SECRETAHY BOARD OF
OIL, GAS & MINING

164-
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For the reasons set forth below, Hidden Valley's aretuments

are without merit and the NOV should be upheld in its entirety.

FACTS

On January L2, Lg78, Soldier Creek CoaI Company, now known

as Hidden Valley CoaI Company (tf Hidden Valleytt) , purchased the

real property and coal leases which now constitute the Hidden

Valley Mine (the rtMinert) . On September 7 , L979 | Hidden Valley

submit ted a Mining and Reclamation PIan ( the trMining Plan' t ) ,

which announced its intent to develop a new underground mine in

Emery County,  Utah. See Mining PIan, Exhibi t  A at  p.  A-1. The

Mining PIan set forth in detai l  Hidden Val ley's plans for the

development and operation of the Mine:

It is the intent of [Hidden Valley] to develop a new
underground mine by June, 1981. . . . The mine is
scheduled to produce approximately 500, 000 tons per
year at maximum capacity. The estimated l i fe of this
mine is 40 years.  The operat ions wi l l  consist  of  the
mine, crushing and material handling system,
preparation p1ant, and support facit i t j-es.

See Exhibi t  A at  p.  A-3

I' l ining operations were to begin in June 1981 using three

continuous miners. fd. Coal from the Mine was to be transported

by belt to a crusher site, then fed into an onsite processing

plant. Id. The processing plant was designed to process 25O tons

of coal per hour. -Ic!. Processed coal would then be stored in a

5OO ton bin unti l  i t  was removed by 40 tons trucks and

transported to a railroad loading site near Levan, Utah. Icx.

The Division approved Hidden Valley's Mining PIan on April

L4, 1980. Three days later,  Hidden Val ley began nining
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operations pursuant to the terms of its Mining PIan. See Exhibit

B at p. B-5. Over the next f ive months, Hidden Valley cut two

large pad areas, faced-up coal seams, established drainage

ditches and constructed or caused to be constructed more than

three miles of access roads. Hidden Valley described its nining

act iv i t ies  as  fo l lows:

tAl  paved 2.75 mi le access road from Highway L0 to the
proposed coal processing site was completed with state
funds and dedicated to Sevier and Emery Counties. A
0.5 mi le graveled Class I I  road was completed to gain
access to the coal seams adjacent to Ivie Creek. . . .
At the coal seams, two pads were constructed for the
future portal operations area. Culverts were installed
in the graveled access road and in the benches for
drainage control. A sediment pond was constructed on
the lower pad to receive surface flows from the pads.
Bulk coal samples were obtained from the existing
exploratory adits in the two naturally exposed coal
seams. These exposed coal seams were faced up and
diversions were constructed above the seams in
ant ic ipat ion of  portal  construct ion. Top soi l  was
stockpiled adjacent to the upper or rrBtr seam pad.

See Exhibi t  B at  p.  B-5. Pictures of  Hidden Val leyts rnining

activit ies are attached as Exhibit C.

After it had been conducting rnining activit ies for nearly

nine months, Hidden Valley's management decided to temporari ly

cease development unti l  economic conditions made the Mine more

prof i tab le :

Further development of the Hidden Valley
property will be temporarily suspended. and
wil l be rqassessed from time-to-time in l ight
of the then current level of capital
expenditures believed necessary to make the
property operational.

Minutes of Sold.ier Creek Coal Company Management Committee, dated

September  9 ,  1980,  p .  4 .  See a lso Exh ib i t  B  a t  p .  B-5 .

18P
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For approximately the next five years, the Mine remained

inactive while Hidden Valley determined whether the coal market

justif ied further mining operations. .see, Exhibit B at p. B-7.

During this t ime, Hidd.en Valley $ras unwil l ing to reclaim the Mine

because it was sti l l  deciding whether to continue further rnining

activity. See Exhibits D and E. To this end, Hidden Valley sent

the Divis ion a let ter on March 23, 1981 informing the Divis ion

that tt[d]ue to the continuing slow development of a coal market

in the Emery Field, permit activity on the Hidden Valley Mine has

the property. the completed p-Ian wiII be submitted f or the

Div is iont  s  approva l . See Exhibi t  D.

Four years later,  Hidden Val ley st i l l  had not decided

whether to abandon i ts plan to mine the si te.  On May 29, l -985,

the Division sent Hidden Valley a letter informing Hidden Valley

that it had 30 days to decide whether to permit the property or

coilrmence irnmediate reclamation activit ies. In response to the

Divis ion's let ter,  Hidden Val ley informed the Divis ion on June

27 ,  1985 that [one of the i tems that has not been f inal ized .  .  .

is what wil l  happen to the Hidden Valley Mine in Emery county.rl

See Exhibit E. Accordingly, Hidden Valley requested an extension

of time to decide whether to permit the Mine pursuant to the

permanent regulations or to cancel its rnining plans and conduct

irnrnediate reclamation :

We were not i f ied  by  cer t i f ied  mai l  on May 29,  L985,
that we had 30 days to decide whether to reclaim the
property. I am formally requesting that we be granted
an extension unt i l  September L5, 1985, to not i fy the

been temnorari

1.6 t
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Divis ion of  our plans. This wi l l  a l low suff ic ient t ime
for both parties to make a locrical decision regarding
the property.

See Exhibi t  E.

Sometime later in 1985, Hidden Valley finatly abandoned its

plans to continue mining:

[The Hidden Val ley Mine] was proposed to be a 500,000
ton per year underground coal miningr operation. Due to
poor market conditions, such development was not
possible.  Fol lowing several  years of  inact ive status,
the company has decided that the best course of action
wiI I  be to reclaim the si te.

Reclamation Plan, Exhibi t  B at  p.  B-7.1 Thereafter,  Hidden

Valley submitted a Reclamation PIan which the Division approved

pursuant to the Permanent Regulations on January 28, L987 .

After receiving approval of its Reclamation Plan, Hidden

Valley conmenced backfi l l ing and grading reclamation work at the

Mine. The Division determined that Hidden Valley had

satisfactori ly completed its backfi l l ing and grading obligations

and granted Hidden Valley Phase f Bond release pursuant to Utah

Admin .  R  .  645 -301 -880 .310 .

Thereafter, the Division determined that Hidden Valley was

not in compliance with the regulations or its own Reclamation

I In a L991 amendment to its Reclamation Plan, Hidden
Valley again explained why it had abandoned its mining plans:

The Hidden Valley Coal property . . . was to be
developed by Soldier CrLek Coal Company . . . A mining
and reclamation plan, with two amendments, trere
submitted and approved under the osM Interim Program.
The access road, coal seam exploration, graded pads and
drainage control were the only developments realized as
economic changes forced curtailment of mine
development.
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Plan. Accordingly, the Division issued the NoV on Novernber 22,

1991. The NOV includes two parts. Part 1 of 2 was written for

Hidden Val ley's fai lure to maintain stable diversions and

minimize erosion on the outslopes and upslopes of the access road

and pads pursuant to Utah Adnin.  R. SS 6L4-30L-742.3L2.L and 6L4-

3 01-7 42 .  LL3 .

Part 2 of the NOV was issued for Hidden Valley's failure to

clearly mark aII disturbed area boundaries with perimeter

markers, and its failure to seed and revegetate aII disturbed

areas pursuant to Utah Admin. R. SS 6L4-301--5 2L.52L and 6L4-301-

354 .

PROCEDTJRAL BACKGROT'ND

Hidden Valley requested an informal hearing where for the

f i rst  t ime in over L2 years i t  contested the Divis ion's

jurisdictional authority. Hidden Valley did not deny the

existence of the violations at the hearing. The Director of the

Divis ion, Dr.  Dianne R. Nielsen, in her capaci ty as presiding

off icer,  upheld the fact  of  the violat ion. Ronald W. Daniels,  in

his capacity as assessment conference officer, upheld the penalty

assessment.  This appeal fo l lowed.

BURDEN OF PROOF

Hidden Valley Has The Burden Of Persuasion

In a proceeding concerning a petit ion for revj-ew of an NOV'

" [t]he ult imate burden of persuasion as to the fact of the

6
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violat ion rests with the pet i t ioner for review.rr  fntersouth

Minera l  Co.  Inc .  v .  OSMRE, 118 fBLA L4,  L7 (1991-)  .  See a lso Ri th

Enersy,  Inc .  v .  oSl r lRE,  L19 IBLA 83,  g6 (199L) .2  s ince Hidden

Val1ey does not contest, and has not appealed, the existence of

the facts underlying the NoV, that issue is not before the Board.

Therefore, the Board must treat the existence of the facts

supporting the NOV as true.

The only issues before the Board are the purely legal ones

raised by Hidden Val leyts counsel.

2 The Division does have the burden of going forward to
establ ish a pr ima facie case as to the fact  of  the violat ion.
Rith Energv. Inc.  v.  OSlr tRE, 119 f  BLA 83 ,  86 (  199L) t  Intersouth
Minera l  Co.  ,  Inc .  v .  OSI ' IRE,  1L8 IBLA L4,  17 (1-991)  ;  Turner
Bro the rs ,  I nc .  v .  9SMRE,  98  IBLA 395 ,  398  (1987) ;  Ca lve r t  v .
Marsh Coal  Co.  v .  OSMRE, 95 IBLA L82 191 (19871 ;  Rhoda Coal  .Co.  '
89  IBLA 27 ,  29 -30  (L983) .  A  p r ima  fac ie  case  i s  made  when  the
Division presents facts from which it may be determined that a
violation of pertinent requirements has occurred. Alpine
Const ruc t ion Co.  v .  OSMRE, LL4 IBLA 232t  235 ( l -990) ;  Coal  Enerqy '
I nc .  v .  OSM,  1L5  IBLA 385  (1989) ;  S&M Coa l  Co .  v .  OSMRE,  79  IBLA
350 ,  354  (L984 ) ;  T i ge r  Co rp .  ,  89  IBLA  622 ,  623  (19821 ;  Rhoda  Coa l
Co . ,  89  IBLA  I .  D .  460 ,  464  (1982 ) .  I n  o the r  wo rds ,  t t a  p r ima
facie case is made when sufficient evidence is presented to
establ ish the essent ial  facts and which wi l l  just i fy,  but not
compel ,  a  f  ind ingt t  o f  v io la t ion.  S&M Coal  Co.  v .  OSM, 79 IBLA
350 ,  91  I .  D .  L59 ,  161  (  1984  )  .  I f  t he  D iv i s ion ' s  ev idence  i s  no t
overcome by a preponderance of the evidence, the NOV will be
af f irmed. .Ig. at g 6 ; Innovative Development Energy Inc . v. OSM
11-O IBLA 119 ,  123  (1989)  I  Coa l  Energv ,  I nc .  v .  OSM,  1 ,05  IBLA 385 '
387 -88 (  l -988 )  ;  Turner Brothers Inc.  v.  OSM , 95 IBLA L82 '  19L
(1-987)  .  See a lso 43 CFR 4.  LLTL(b)  .  S ince Hidden Val ley  has not
appealed the underlying factual allegations of the Nov, Hidden
Valley has obviously not met this burden.

( , ,  r  . . ,

t
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ARGT]MENT

I. THE DIVTSTON HAS JURTSDTCTTON TO REOUTRE HIDDEN VALLEY
TO RECLAIM THE AREAS THAT IT DIqTU.RBED BY TTS MTNING
ACTTVITIES.

Hidden Valley mistakenly argues that it is not subject to

the reclamation requirements of SMCRA because it never actually

mined coal .  The fal lacy of  Hidden Val ley's argument is i ts

fai lure to focus on the fr intentr  language of Sect ion 70L(13) .

SMCRA jurisdiction is not dependent on an operator actually

rnining coal. To the contrary, SMCRA jurisdiction is evoked

whenever an operator fr intendsrr to mine coal Under both federal

and state lawr dn rfoperatorrt is defined by law as any:

person, partnership, or corporation engaged
in coal mining who removes or intends to
remove more than two hundred and fifty tons
of coal from the earth by coal rnining within
twelve consecutive calendar months in any one
locat ion.

sMcRA S  701 (13 ) ,  UMCRA S  40 -10 -3 (7 ) .3  r f  H idden  Va l l ey  i n tended

to mine more than 25O tons at the time it f i led its Mining Plan

and conmenced rnining activit ies, it subjected itself to the

jur isdict ion of  the Divis ion.

The best evidence of what Hidden Valley intended to do with

the Mine is the Mining Plan which it f i led prior to conmencing

operations j,n 1980. That Plan demonstrates beyond doubt that

3 The reason for Congress placing the frintentrr language
into the statute is obvious. If an operator came within the
jurisdiction of SMCRA only when it actually mined coal, i t would
be able to escape its reclamation obligations for its surface
disturbancesr so long as it did not actually extract coal from
the mine. Congress obviously wanted to place the reclamation
burden on the party who was responsible for the surface
disturbance.

' . . . .

v
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Hidden Valley intended to remove much more than rrtwo hundred and

fifty tonsrr of coal annually from the Mine:

It is the intent of [Hidden Valley] to develop a new
underground mine by June, 1981. . . . The mine is
scheduled to produce approximately 500, 000 tons per
year at maximum capacity. The estimated l i fe of this
mine is 40 years.  The operat ions wi l l  consist  of  the
mine, crushing and material handling system,
preparat ion plant,  and support  faci l i t ies.

Mining PIan Exhibit A at p. A-3 . .gee__& Exhibit A at p. A-2 .

Six years later, Hidden Valley again acknowledged that its

had intended to mine 5001000 tons of  coal  per year f rom the Mine:

The rnining plan for Hidden Valley proposed production
to begin in June 1981. Maximum production was to be
500,000 tons annual ly  w i th  an expected mine l i fe  o f  40
years. The init ial development work conmenced on April
L7 ,  1980 E i th  th is  qoa l  in  mind.

See Reclamation PIan. Exhibit, B at pp. B-4 ,  B-5 .  S-ee also,

Exhibi t  B at  pp. B-2 and B-2.

Hidden Valley did more, however, than verbally express its

intent to mj-ne large amounts of coal . Immediately upon receiving

the Divis ion's approval  of  i ts Mining PIan, Hidden Val ley

conmenced rnining activit ies to accomplish its production goals:

tAl  paved 2.75 rni le access road from Highway 10 to the
proposed coal processing site was cornpleted with state
funds and dedilated to sevier and nmery Counties.4 A

o sp"ci f ical ly,  the 2.75 mi le access road was constructed
with $t ,  oZ3,000 in State funds pursuant to Utah Resource
Development Act. House BiII No. 365, Supplemental Appropriation-
-Emery County  CoaI  Pro jec t ,  spec i f ica l ly  prov ided $1r  023,000 in
State funds to develop a road for the sole benefit of Hidden
Val ley 's  coa l  mines.  House B i t l  366 spec i f ica l ly  s ta ted:

Item 1 To the Department of
Transportation: From the General Fund--Prepaid Sales
and Use Tax Const ruc t ion Account  $1r023r000

,' l,
'4.
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0.5 mi le graveled Class I f  road was completed to gain
access to the coal seams adjacent to Ivie Creek. . , r
At the coal seams, two pads were constructed for the
future portal operations area. Culverts were installed
in the graveled access road and in the benches for
drainage control. A sediment pond was constructed on
the lower pad to receive surface flows from the pads.
BuIk coal sampl.es were obtained from the existing
exploratory adits in the two naturally exposed coal
seams. These exposed coal seams were faced up and
diversions were constructed above the seams in
anticipation of portal construction. Top soil was
stockpiled adjacent to the upper or frBff seam pad.

Reclamation Plan, Exhibi t  B at  p.  B-5. These act iv i t ies clear ly

come within the statutory definit ion of tfsurface coal mining

operat ionsfr  which is def ined as any r t [a]ct iv i t ies conducted on

the surf ace of lands in connection with a surf ace coal mine. rr 3 0

c .F .R ,  S  7O0 ,5 .

Hidden Va1ley did not decide to permanently abandon its

mining plans unti l  six years later when it f inally determined

that the coal rnarket no longer economically justif ied continued

min ing,  As Hidden VaI Iey  s ta ted in  198G:

The Hidden Valley Mine . . . was
500,000 ton per year underground

proposed to be a
coal mining operat ion.

and is made solelY
or reconstructing of
with the Soldier Creek

rnining proj ect :

This appropriation is non-lapsing
for engineering and constructing
the following road in connection
CoaI Company,s Hidden Val ley coal

See Exhibi t  F.

obviously Hidden Valley intended to mine coal from the
Hidden Valley Mine at the time it approached the Utah State
legislature and acquired over 1 mil l ion dollars in tax money to
build an access road to the Hidden Valley Mine. Why would Hidden
Valley reguest, and the Utah Legislature appropriate, over one
million dollars pursuant to the Resource Development Act to build
an access road to an area where Hidden Valley never intended to
conduct mining operations?

1 0
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Due to poor market conditions, such development was not
possible.  Fol lowing several  years of  inact ive status,
the company has decided that the best course of action
wi l l  be to reclaim the si te.

See Exh ib i t  B  a t  p .  B-7 .

It is obvious from both its words and deeds that Hidden

Valley intended to mine more than 25O tons of coal from the

Hidden Valley Mine when it f i led its Mining Plan with the

Divis ion.5 Hidden Val ley's assert ion twelve years later that i t

never intended to mine coal  is,  at  best,  d is ingenuous.

Hidden Valley's appeal is no more than a superficial atternpt

to escape i ts reclamati-on obl igat ions. Hidden Val ley does not

deny that it caused the surface disturbances at the Mine, nor

does it deny the existence of the violations l isted in the NOV.

Rather, Hidden Valley asks the Board to excuse it frorn its

reclamation obligations because it erroneously analyzed the

profitabil i ty of the Mine, and as such, never actually mined

coal. The taxpayers of this State, however, should not bear the

f iscal  burden of Hidden Val leyrs economic miscalculat ions. To

the contrary, both law and equity require Hidden Valley to bear

those costs .

5 Aside from i ts expressed intent to rnine 5OO, OOO tons of
coal per year, other facts in the Mining PIan clearly evidence
the intent to mine extensive amounts of coal. Why, for instance
would Hidden VaIIey build a processing plant on site which had a
capacity to process 25O tons of coal per hour if i t  intended to
extract less than 25O tons of coal? Would a reasonable coal
company build a processing plant which would be used for less
than one hour? Likewise, Hidden Valley intended to store coal in
a 500 ton storage bin prior to its removal by 40 tons trucks.
Would a reasonable company build a 5oo ton storage bin if i t
intended to extract less than ZSO tons of coal?

1 1
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II. THE DIVISION' S ISSUANCE OF THE NOV WAS NOT BARRED BY
THE STATUTE OF LIMTTATIONS SET, FORTH N THE UTAH MINED
I,AND RECI,AMATION ACT.

Hidden Valley also argues that the NOV is invalid because

any enforcement action against the mine was barred by the

limitations period set forth in the Utah Mined Land Reclamation

Act.6 Al though this l imitat ion per iod appl ies to non-coal

minerals regulated under an unrelated statute, Hidden Valley

nonetheless contends that the l initation period is incorporated

into UMCRA pursuant to Sect ion 40-10-4:

The Utah Mined Land Reclamation Act (Chapter 8 of Tit le
4O) , and the rules and regulations adopted under it,
where appropriate, and not in confl ict with the
provisions of this chapter or the rules and regulations
adopted under it, shall be applicable to coal niningr
operations and reclamation operations.

Utah Code Ann. S 40-10-4. Hidden VaIIey's argument is wi thout

merit. Indeed, the identical argument raised by Hidden Valley

has been unanimously rejected, by every court to which it has been

presented. See United States v.  Tr i -No Enterpr ises, Inc.  ,  8 l-9

F.  2d L54,  158 (  7 th  Ci r  .  19 87 )  ;  ] . In i ted Sta tes  v .  Har tse l le  Min ing

Corporat ion,  s l ip  op.  a t  p .4  (N.D.  A labama September  25,  L99O);

Paci f ic Corp. v.  Off ice of  Surface Mining Rec_lamation and

Enf orcement,  s l ip.  op. No. DV-s-R (March 27 ,  L9921 (rrPaci f  icorp .

6 The two-year statute of l irnitation period set forth in
the Utah Mined Land Reclamation Act states:

No suit, action or other proceeding based upon a violation
of this chapter or any rule or order issued under this
chapter may be conmenced or maintained unless the suit,
action or proceeding is conmenced within two years of the
date of  the al leged violat ion.

U tah  Code  Ann .  S  40 -8 -9 (2 ) .

L2
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4nrforcement,  SI ip.  oP. No. DV9L-1-O-R at p.  4 (January L7,

1992)  ( i lPac i f i co rp .  I I i l 17 .

In pacif icorp I, a coal operator alleged that the Utah l{ ined

Reclamation Actts l irnitation period applied to utah's coal rnining

1aw. The United States Department of the Interior rejected the

claim stat ing:

Applicantts contention cannot stand scrutiny for two
reasons. First ,  State statutes of  l imitat ion do not
apply to Federal enforcement of State programs under
slIcRA' ' ' ' 

* * * * *
Second, it would be inappropriate and in confl ict with
the provisions of ChaptEr 1b of Tit le 40 of the Utah
Code to incorporate by reference the Z-year statute of

Iirnitations wlere neilher Congress nor the Utah State
Legislature has otherwise placed a statute of
l imitations on enforcement actions. . . .

rd .

A similar argument was also rejected by the Federal District

court for the District of Alabama. see United states Y. Hartselle

,  s l ip  op.  a t  p .4  (N.D.  A labama september  25,

1990) . There, a coal operator alleged that an OSI'I enforcement

action was barred by both federal and state statute of

l imitations periods. The federal district court rejected the

argument stating:

7 In paci f icorp. I I ,  the Department of  Inter ior rejected
the identical argument stating:

It is suffi6ient to say in response to this ground for

disnissal that the vio-Iation i; a continuing one, and

that no statute of l irnitations acts as a bar to
correctingf the alleged transgressing conduct'

rd .

13
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Defendants also allege without elaboration that the instant
suit is barred by the ttapplicable statute of l irnitations.rt
As plaintiff pointed out . . . , SMCRA does not prescribe
any tinitations period applicable to enforcement actions
under Section L27 1 (c) . It is well settled that Congress may
create a right of action without restricting the time within
which that rights may be exercised. occidental Life
Insu rance  Co .  v .  EEOC,  432  U .S .  355  |  367  (L977 ) .  The re  i s
no evidence that Congress intended one of its independent,
general statutes of l irnitations to apply, and the court
fails to f ind that implied absorption of a state statute of
l irnitations would be inconsistent with the underlying
policies of the federal statue. Defendantts argument that
this act ion is t ime-barred is,  therefore, wi thout meri t .

rd .

The reasons why courts have sunmarify rejected the exact

argument raised by Hidden Val ley are obvious. Sect ion 40-10-4 of

UMCRA incorporates provisions of the Utah Mined Land Reclamation

Act only when doing so would not be tf inconsistenttf with its

provis ions. Since the Utah Legislature did not place a t ime

limit within which the Division must bring enforcement actions

under WCRA, it would clearly be inconsistent to incorporate the

two-year l imitation period. As the Department of the fnterior

s ta ted in  Pac i f icorp .  f f :

State regulation cannot be consistent with both SMCRA
and the State proglram, each of which lacks a statute of
l initations, if a statute of l irnitations from another
pre-existing statute is incorporated by reference.

rd .
The two year l irnitation period can also not be part of

Utah's coal statute because the l initation period has not be

approved by the Office of Surface Mining as required by SMCRA.

FinaIIy, incorporating the two year l irnitation period would

violate federal law. Utah's right to primacy under SMCRA is

contingent on the fact that its law is no less stringent than

I  ' . ' .1
H-
v o
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SI I {CRA.  See SMCRA,  S 521(d)  ,  30 IJ .  S.C.  S L271 (d)  . t  See a lso

Annaco .  I nc .  v .  .Hode1  ,  675  F .  Supp .  1052  (8 .D .  Ky .  1987 ) .

Congress, however, placed no l initation period on OSM's

enforcement of SMCRAIs requirements. .rc. United States v.

Har tse l le  Min ing Corporat ion,  s l ip  op.  a t  p .4  (N.D.  A labama

September 25, 1990) (|TSMCIU\ does not prescribe any l irnitation

period applicable to enforcement actions, rt) . Therefore, if the

Board were to adopt Hidden Valleyts argument, the Division would

be l inited by a two-year enforcement period, whereas OSM would

have no such l irnitation. Accordingly, Utahts program would be

signif icantly less stringent than its federal counterpart and

Utah would risk losing primacy over the entire coal program.

Finally, even assuming that the two-year l irnitation period

did apply to UMCRA, Hidden VaIIey's c laim would st i l l  fa i l

because the violations are continuing. The violations cited in

the NoV are not distinct episodes such as a single discharge of

pollution. Rather, they are violations which continue to exist

today. As such, dny l imitation period would not bar the

Divis ions enforcement act ion. See Paci f icorp I I .

8  sect ion 521 (d)  s ta tes  :

ffi";,:;":iliii.:[ 3tffi:il ;: ::Li:i'30,
[Sect ion 1253] of  the Act,  the enforcement
provisions there of shalI, at a minimum,
incorporate sanctions np less strinctent than
those set forth in this section, and shall
contain the same or similar procedural
r equ i remen ts re l a t i ng the re to . . . .

Sect ion 52L (d)  ,  3  0  IJ .  S.  C.  S L271 (d)  .

\

I
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rrr. THE DrvrsrgN HAS NOT WAIVED' AND rS NOT ESTOPPED FROM
cttolr.

Without cit ing any legal authority, Hidden Valley alleges

that the Division is estopped or has waived its right to take

enforcement action against the Mine. There is no basis in either

Iaw or fact to support Hidden Va11eyts arguments.

As a general rule, ftestoppel may not be asserted against the

State.rr  Plateau Mining Compa,ny v.  Utah Divis iqn of  State Lands

and Forest ry t  8O2 P.2d 72O (Utah 1990) .  The Uni ted Sta tes

Supreme Court has explained the rationale behind this rule as

fo l l ows :

When the Government is unable to enforce the law because the
conduct of its agents has given rise to an estoppel, the
j-nterest of the cit izenry as a whole in obedience to the
rule of law is und.ermined. It is f or this reason that it is
well settled that the Government may not be estopped on the
same terms as any other l i t igant,

Heckler v-  Communitv Health services of  Crawford county '  Inc. '

467  U .S .  51 ,  60  (1984) .  The  on l y  excep t i on  to  the  genera l  ru le

that estoppel cannot be asserted against the State is when the

Itrule 's appl icat ion would resul t  in in just ice, and there would be

no substant ial  adverse effect  on publ ic pol icy. t t  Plateau Mining,

8O2 P.zd at  728. Obviously,  estoppel cannot be asserted in the

present case because it is not unjust to enforce the NOVs and

failure to enforce the NOVs would severely undermine the public

policies underlying SMCRA. Moreover, even if i t  could assert

1 6
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estoppel, the facts underlying Hidden Valleyts allegations do not

meet the tradit ional elements of estoppel.e

Hidden Valley's argument seems to be as follows. The

Reclamation Plan provides that:

The entire 6.7 acres_of disturbed ground wil l  be properlv
scar i f ied, seeded, fert i l ized, mulched and covered to
provide the best possible opportunity for plan growth. The
road f i l l  s lopes and some smal l  s i tes wi l l  require hald
appl icat ion of  seed, mulch and fert i l izer.

Reclamation P14n, Chapter I I I ,  sect ion VI,  p.  5 Whi le the

Reclamation PIan indicates that there are 6.7 acres of disturbed

area at the Mine site, Hidden Valley actually disturbed more

acres. Therefore, s ince the Reclamation PIan l ists less

disturbed acres than actually exist on site, Hidden Val1ey argues

that the Division cannot now reguire it to reclaim the additional

disturbed area.

Such a contention clearly doesn't meet the requisite

elements of  estoppel.  First ,  the Divis ion has taken no act ion

which is inconsistent with its present posit ion. The Division

never informed Hidden Valley that it need only reclaim 6.7 acres.

To the contrary: (1) the Division has always taken the posit ion

that all disturbed areas must be reclaimed:. (2) the permit

anticipates that the rfentirert disturbed area wil l  be reclaimed;

(3) both the interim and permanent regulations require total

e The elements of  estoppel are rr  (1) an admission,
statementr or act inconsistent with the claim afterwards
asserted, (2) action by the other party on the faith of such
admission, statementr or act, and (3) injury to such other party
resulting from allowing the first party to contradict or
repudiate such admission, statement, or act. tr Plateau Mining,
8O2  P .2d  a t  728 .

{'7...[ ... .,.
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revegetation of the disturbed areasl and (4) the permit requires

the operator to abide by the pertinent regulations. r0 There is

sirnply no conduct by the Division which would have misled Hidden

Valley into thinking that it would not be required to reclaim all

the areas that it had disturbed.

Second, Hidden Valley took no action in reliance on any

statement by the Division. To the contrary, Hidden Valley is

asking this Board to take the unprecedented posit ion of estopping

the Divis ion on account of  Hidden VaIIey's wrongful  conduct.

Hidden VaIIey caused the surface disturbances at the mine and lrtas

aware of the actual acreage that it had disturbed. Hidden Valley

also had the statutory obligation to provide the Division with

the correct information concerning the number of disturbed acres.

It obviously did not. It takes a leap of logic to suggest that

the Division should be estopped on the basis of erroneous

information which Hidden Valley supplied, and which was within

i ts exclusive knowledge.t t  Hidden Va1ley,s fai lure to provide

the Division with correct information in the Reclamation Plan

cannot serve as the basis for estoppel.

r0 A Mining and Reclamation Permit establishes the basic
requirements which an operator must follow in its day-to-day
operations and reclamation activit ies. The pernit, however, can
never relieve an operator of its duty to abide by the
regulat ions.

rr If at the time it submitted its Reclarnation PIan Hidden
Valley had actually disturbed more than 6.7 acres, Hidden Valley
provided the Division with false information. If at that t ime
Hidden Valley had only disturbed only 6.7 acres, then it must
have subsequently disturbed additional acreage and s/as therefore
conducting rnining outside the boundaries of its permit. In
ei ther case, Hidden Val ley is at  faul t .

-.--
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Hidden Valley also rnistakenly argues that the Division is

estopped from issuing the NOV because it fai led to do so prior to

Phase I bond release. A bit of background wil l  quickly reveal

the fa l lacy  o f  H idden Val ley ts  pos i t ion .

There are three phases to Bond Release: Phase T, Phase fI

and Phase I I I  (Final  Bond Release) .  See Utah Admin. R, S 645-

301-880.300.  The Div is ion may re lease up to  60 percent  o f  the

bond at the completion of Phase I i f the operator completes

backfi l l ing, reetrading and drainage control requirements in

accordance with the approved reclamation plan. .Sgg Utah Admin.

R.  S 645-301-880.31-0.  The Div is ion granted Hidden Val ley  Phase I

Bond release because it. determined that Hidden Valley had

satisfied its the backfiff ing and grading requirements.

Accordingly,  the Divis ion released a port ion of  Hidden Val ley's

bond.

Phase II contemplates the release of an additional portion

of the bond if the operator has revegetated the disturbed areas.

The Division has not granted Hidden Valley Phase II Bond Release

because it has not yet requested it, and because the disturbed

areas at the Mine are not fully revegetated.

Fina1 Bond Release (Phase I I I )  ,  is  not al lowed unt i l  the

operator has successfully completed all reclamation operations

under both the permit and the regulations. .see, Utah Adrnin. R. S

645-30L-880.320.  Obv ious ly ,  the Div is ion never  even addressed

Final Bond Release because Hidden Valley was not yet ready for

L 9
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Phase II Bond Release, and had other outstanding reclamation

obl igat ions as wel l .

The Division's grant of Phase I Bond Release, which only

applied to Hidden Valley's backfi l l ing and grading work, could

not have mislead Hidden Valley into thinking that its reclamation

obligations were complete. The message given to Hidden Valley

was just the opposite. The Division has yet to grant Hidden

Valley Phase II Bond Release or Fina1 Bond Release because its

other reclamation obligations, including revegetation, were not

yet  sat is f ied.

Moreover,  the Divis ion, ds a matter of  law, cannot be

prevented from requiring an operator to abide by the regulations

unt i l  Final  Bond Release. I t  is a basic pr inciple of  law that a

regulatory authority retains jurisdiction over an operator unti l

Final Bond Release and that prior to that t ime, the operator is

reguired to conform to the pertinent regulations. See SMCRA, 30

u .C .C .  S  1259 (b ) ;  U tah  Admin .  R .  645 -301 -880 .330 .  See  a l so

Nat iona l  Wi ld l i fe  Federat ion v .  Lu jAn,  L99L WL 257262 (D.C.  Dec.

10, 1991) . t '  As the uni ted States court  of  Appeals for the

Fourth Circuit has stated:

12 The operator and the surety remain liable under the bond
for the duration of the surface nining and reclamation operation
and unti l  the end of the trrevegetation period (5 or L0 years)
prescr ibed by sect ion 5L5 (20)  .  See SMCRA,  3O [J .C,C.  S 1259 (b)  ;
U tah  Adrn in .  R  .  645 -301-880 .330 .  See  a l so  Na t iona l  W i ld l i f e
Federa t i on  v .  Lu jan ,  l - 991  WL 257262  (D .C .  Dec .  10 ,  1991) .  A  bond
may not be finally released. ttunti l  Ithe] reclamation requirements
of  the Act  and the per rn i t  a re  fu l ly  met . t f  See 30 C.F.R.  S
800 .40 (c ) (3 ) ;  see  a l so  U tah  Adn in .  R .  645 -301 -880 .33O.

/ ' - .
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unti l bond release the operator is sti l l  l iab1e, and an
atternpt to terminate jurisdiction sooner would violate
the terms of the Act.

Nat iona l  Wi ld l i fe  Federat ion v .  Lu ian,  1991 WL 257262 (D.  C.  Dec.

1O, 1991) .  Indeedr dr l  operatorts request for Final  Bond Release

prior to satisfaction of aII reclamation requirements would

constitute misrepresentation because a request of Fina1 Bond

Release has the implicit assumption that all regulatory

reguirements have been satisfied:

[T]he f i l ing of  an appl icat ion for bond release is in i tsel f
a representation that the operator has satisfied his
reclamation obligations sin-ce an operator in not entit led to
release from the bond unless he has met those obligations. .
. . If an operator applies for release but has not
ful f  i l led his- obl igat i -or=, he is gui l ty of  misrepresentat ion
by the very fact of making an application.
fnis is a reasonable way of inplLrnenting the Act's condition
t t f t ]hat  no bond sha l l  be fu l ly  re leased unt i l  a l l
reclamation requirements of this chapter are fully met.rr 30
IJ .S .C .  S  L269(c ) (3 ) .  The  cond i t i on  i np l i es  tha t  a f te r
reclamation requirements are met, the bond may be ttful ly

released.. tr When it turns out that the operator had in f act
not fulf i l led its reclamation obligations at the time of
release, the Secretary,s interpretat ion of
trmisrepresentationrr ensures that jurisdiction wil l  be
reasse r ted .  r r  30  C .  F .R .  S  700 .11  (d )  ( 2 )  .

Nat iona l  Wi ld l i f  e  Federat ion v .  Lu jan ,  L99L WL 257262 (D.  C.  Dec.

10 ,  l - 991" )  .

Any suggestion that the Division is estopped from enforcing

the regulations prior to Final Bond Release is without merit.

CONCLUSION

Hidden Valley does not contest the fact that the violations

ci ted in the NOV st i l l  exist .  Hidden Val ley also does not deny

that it is responsible for the surface disturbances at the Mine.

, l
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of Hidden VaIIeY' theSince there is no merit

NoV should be upheld in

to the legal claims

its entirety.

t i ','l
DATED this JJ--!!-day of May ' Ls92 -

will iarn R. Richards
Assistant AttorneY General
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BEFORE THE BOARD OF OrL, GAS & MTNTNG
DEPARTT.{ENT OF NATURAT RESOURCES

STATE OF UTAH

IN TIIE MATTER OF NOTICE OF
vroLATroN Ngr-26-g-2
HIDDEN VAtLEy lr{INE,
EMERY COI,JNTY, UTArI

ORDER

D0CKET 92-005
CAUSE NO. ACT,/015/OO7

Hidden  va r rey  coa r  company  ( "H idden  va r rey " ) ,  by  and

th rough  i t s  counse l  o f  r eco rd ,  has  pe t i t i oned  t he  U tah  Boa rd  o f

o i 1 ,  Gas  &  M in ing  ( "Boa rd " )  f o r  r ev i ew  o f  t he  f ac t  o f  v i o l a t i on

N9 ] -26 -8 -2  and  t he  p roposed  pena l t y  assessmen t .  A  hea r i ng  on

th i s  ma t t e r  was  se t  be fo re  t he  Boa rd  on  Ap r i l  22 ,  Lgg } .  Counse l

f o r  t he  D i v i s i on  o f  O i f ,  Gas  &  M in ing  ( "DOGM" )  and  H idden  Va l l ey

Coa I  Company  ( "H idden  Va l l ey " )  have  ag reed  t o  r eschedu le  hea r i ng

on  t h i s  ma t t e r  t o  May  27 ,  I ggZ .

Based  upon  t he  s t i pu la t i on  o f  bo th  pa r t i es  and  be ing

adv i sed  i n  t he  p rem ises ,  t he  Boa rd  w i  11  rese t  t he  hea r  i ng  i n  t h i s

ma t te r  f r om Ap r i l  22 ,  I g92  t o  May  27 ,  I gg2 .

ORDERED and TSSuED th is & day of  
G 

, , ' ,  ,  !gg2.

UTAII oF ort, GAs INING

t

T{.  Carter,  Chairman
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CERTIFICATE OF SERVICE

1992 ,  I  caused  to

and  co r rec t  copy

to :

DADr04 I392a

J
I  he reby  cer t i f y  tha t  on  th is  14^  day  o f

be  ma  i  }ed  f  i  r s t  c l ass  ,

o f  t he  f o rego ing  Orde r ,

pos tage  p repa id ,  a  t r ue

Cause  No .  ACT/015 /007  ,

D r .  D ianne  R .  N ie l son
D  i  r ec to r
U tah  D i v i s i on  o f  O i1 ,  Gas  &  M in ing
355  Wes t  Nor th  Temp le
su i t e  350 ,  3  T r i ad  Cen te r
Sa I t  Lake  C i t y ,  U tah  84180

Den i se  A .  D ragoo ,  Ese ,
A t to rney  fo r  H idden  Va I ley  Coa I  Company
P .O .  Box  510210
Sa I t  Lake  C i t y ,  U tah  84151

I ^ t i l l i am  R .  R i cha rds ,  Esq .
Ass  i s tan t  A t to rney  Genera l
U tah  D i v i s i on  o f  O i I ,  Gas  &  M in ing
355  Wes t  Nor th  Temp le
Su i t e  350 ,  3  T r i ad  Cen te r
Sa I t  t ake  C i t y ,  U tah  B4 fB0

2
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BEFORE THE BOARD OF OrL, cAS & MINING
DEPARTI'{ENT OF NATURAL RESOURCES

STATE OF UTA}I

l - : , :

U

IN TIM MATTER OF NOTICE OF
VIOLATION NgI  -26-8-2
HIDDEN VATLEY MINE,
EMERY COTINTY, UTNI

STIPULATION

DOCKET NO. 92-005
CAUSE NO. ACT/OL5/AO7

a
a

a
o

a
a

a
a

Hidden varrey coar company ( "nidden valley" ) , by and

through i ts  counse l  o f  record,  and the Utah Div is ion o f  Oi I ,  Gas

& Mining ( 'DOGM') ,  by and through i ts counsel of  record, hereby

st iputate and agree to rescheduring the hearing in the

above-ent i t led  mat ter  f rom Apr i l  22,  Lggz to  May 27,  1992.

SO AGREED this -13*/day of April, Lgg2.

CoaI Company

DrvrsroN oF ort ,  GAs & MTNTNG

By: UJJ* R^
Wil l iam R.  R ichards
Assistant Attorney General
State of  Utah

Denise A. Dragoo
FABIA}.I & CLENDENIN
Attorneys for Hidden Va1ley
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Newspaper Agengy Corpofotti
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AFR09 i ,

F!\ti$;*i-: f:
Cll- GA$ & $;il:'

AFFTDAVIT OT PUBLICATION

AS NEWSPAPER AGENCY CORPORATTON LEGAL BOOKKEEPER, r CffiTTF Y THAT THE ArtAgflED
ADVERTISEMENT OF UOrren Of WRaRrUCnOefp:r WO^ 9p-OO5CRUSn UO I FoR

DTV. OF OII ,  & GAS WAS PUBLISHED BY THE NEWSPAPER AGENCY
coRpoRATION, AGENT FOR THE SAIT LAI(E TRIBUNE AI]D DESERET NEWS,DAILY NEWSPAPERS
PRINTED IN THE ENGLISH L,qNGUAGE WITH GENERAL CIRCURATION IN TJTAII , AI\TD PUBLISHED
IN SATT LAKE CITY, SAI,T LAKE rN THE STATE OF UTAII.

PUBLISHED

SIGNATURE

o\/ot/92
DATE

sontolion bv porlies belore the
Boord wlll be bY oiorneys ll-
censed fo procllce low In lhe
Stofe of tltbh or sllorneYs ll'
censed fo ptocfice low In orr
ofher iurlsdiclion whlch meef
the ruleisof thE utoh Slsle Borfot
procllcing low before lhe ufoh
coLlns.

Percons lnferasled in fhls mot'

THANKYOU FOR USING LEGAL ADVERTISING.

PLEASE RETURN THIS PORTION LEcAL A0V06-NT
WITH Y6UR PAYMENT IN THE ENCLSSED ENyEL6PE ADVEBTISING

l+o 3U820020 o\ /  0t  /92 LLq.72
LEGAL ADVERTISING MAKE CHECKS PAYABLE TO:

NEWSPAPER AGENCY CORPORATION

DIV. OF OIL & GAS
355 W N0 TEMPLE, #350
3 TRIAD CENTER

;tr"].ffiffirr r,AKE 
"t-. 

** tn]nt-o* 
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sALr LAKE cA' _ In 8Itroo,,t (erDor{r
il#iprlBui \:2 \/f/r-- .''

0 ?t3a5? 0 ta00 a010000000000000t  11?e18?q 3 t  81? 3 l ,1 ,31,01, l ,L l , l , l , r rnr r#r ro ,  t
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Drv. oF orl & GAS
. 355 W N0 TEMPLE, #350

- 3 TRIAD CENTER- SALT LAKE CITY, IIf BI+f8O
!1",:G

LE-53853l+0 0t+ / ot 192

FOR BILLTNG INFORMATION
cArL ( 8O1 ) 237 -2822

Nollce ls herebv given fhol
fhe Boord of Oil. Gof ond Min-ffi

l+*ilfl '3,1 til.Hl''81#",Sft ;:i'i;iNo-;.i;iriii::.i:lir:.l.:i:
22. 1942, ol :t0:00 q.m., or os*;r-
sobn fhereofter os Pos ible insobn fhereofter os possible in I
lhe boordroom of the Dlvision I
ot Oil. Gos ond Mlning, 35h-:f
Wesf Notlh lemple, 3 Ttiod C€o' 7 p1' ':,',',',':::::::::::::: :::::: .
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AFF IDAVIT Oll{rBLI u.rTI OIY

STATE OF UTAH)
ss.

County of Emery,)

l, Dan Stockburger, on oath, say that I am the publisher of the

Emery County Progress, a weekly newspaper of general cir-

culation, published at castle Dale, state and county afore-

said, and that a certain notice, a true copy of which is hereto

attached, was published in the full issue of such newspaper

.  One  ( t )
ror . .  . . . . . . . .consecut ive issues, and that the

f irst publication was on the

.. . . . .3.1.s. t . . .day of . . } {a.r : .c.h. . . . . . .  19.92.

and that the last publication of such notice was in the issue of

such newspaper dated the

Subscribed and sworn to before me this

. . . . . . .3 .1.s t . . .day of  . . . .  Ma.r .c .h. . . . . . . . . . . ,  1  9.9 2.

NOTICE Op rrnaRING
DOCr{ET NO.'02-oO5

CAUSE NO. ACT/OLfl|0A?

BEFORE T}IE BOARD OF OIL, GAS AI'ID MINING, DEPARTIVIENT
OT NETUNNL NESOIIRCES, STATE OF UTAI{ -- 

ni IIIE MArrEBbr noticEs oF vIoLArIoN ryqgq-8--a4l-rD
wril -23- r. r; HTDDEN Vel,l,pv: MINE, E ME RY-qqqrylYr UI{1I*- 

THE ST^{IEbF1nAH To ALL PEIEoNS INTERESTED IN THE
ABOVE ENTMLED MATTER.'-fl"ii.* 

ir ttli"Uigir"" tttut the B__o_aril of Oil, Gas and]v1iry,J1g, Sql"f.t
Uhh;-*itl ;;;d;;f; hearing on Wednesday, April 22,1994.at 10:00
;.;:;t;; r"""-ih""""ft"r aslossible in the boarclroom of the Division of
Oii.-6L 

""a 
Minlne, gSg Weti North Temple, 3 Triad Center, Suite 520,

Saft Lake City, u*tah.--ftt" 
tteari"dititt U" conducted in accordance with Utah Code Ann' $

40:i0:i;a r"o1 trgs3. as amended), Utah Code Ann. $ 63-46b-1 et seq.
(1gt5. ; *tti"tia"al.'and the koiedural Rules of the Board.t^Ioifi.*tdHiA-d;riVJGy 

Coal Company, requests a review of the fact

"f 
;;f;;i"iJ;ri;; N91-io-8-2 and N92:i5-1:1, _r{,4 tll* propqtg$.p-"t-

"it" "r*"rsments 
issued by the Utah Division olOif ,-Qqs and Mining

i"ririaine Hida"" Valley-Mine Permit No. ACT/015/007.^"lili"tEt -ii*"" 
may appear-and represent themselves before the

B";td. Ali &h;;;;;#tttltiott by parties before tlngQard will be by

"ttoi"""" 
licensed io practice law in the State of Utah or attorneys

il;;;;t t" ffi;ti; i;'Jl; another julnsdi-cti^on wtrich meet the rules of
;i;'Ut"d-Sd;-'B"ifoi practicinf law be{o1e the Utah courts.- 

F".*r" intcresteil in this matter-may parti.cipate pursuant to the Pr-o-
."auiflii"i";;?1ilB;;t ftt" p*titio""^fgr A*ency Ac.tion and any sub-
;;il;;t;i;;di;s;;"f1" inspected in the o-ft"rce of the undersigned'--iletnD 

inis Zztrr f,av of March, 1992' 
STATE oF I,TAII

BOARD OF OIL, GAS A}.ID MINING
James W' Carter, Chairman

/s/Jarrice L. Brown
Sectetary of the Board

355 West- North TemPle
3 Triad C,enter, Suite 35C

Salt Lake CitY, Utah 84180-1203
(801) 538-534C

Published in the Emery county hogress March 31, 1992.

%py
My Commission expires January

Residing at Price, Utah

Publication fee, $ 32.  Bo

1 0 , 1 9 9 5

i:lotory ;-ubiic

Bt'u'ilft I''if,t'#10ilr Eaat ,
l a  { l . ! f . ' r a  I

Mr pomiru.tribril"*oirgs I'Hi*"tY.i9i,'-F5 I

r4.rjtal si5iiil |
Commi.ssion fxoiroc I

$terri c;f Utrh
$ c - c q r i l t . d a r . a .  

, ,  r ,  . , , . a * r * r *
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing NOTICE OF HEARING for Docket No. 92-OO5, Cause No.
ACT/0L5looT to  be mai led by cer t i f ied  mai l ,  postage prepa id ,  the
30th day of  March I  L992 to:

Denise A.  Dragoo,  Esq.
Fabian & Clendenin
2L5 South State Street
Twelfth Floor
P .O .  Box  510210
Salt  Lake City,  Utah 14 i .5 L

Fi'''I

i i  '  l ;

{.i,[,ffi ,il Y-rrtt+tl-'/i
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IN THE MATTER OF NOTICES OF
VIoLATTON N91-26-8-2,  AND
N92-25-1-1,  HTDDEN VALLEy
MINE, EMERY COUNTY, UTAH

/\.
t ' \

BEFORE THE BOARD OF OIL, GAS AND MTNING
DEPARTMENT OF NATURAL RESOT'RCES

STATE OF UTAH

- - -ooooo-- -

/4-.

[ ' ,:

NOTICE OF HEARING

DOCKET NO.  92-005
cAusE No. AcT/ 015 / OO7

:

'oo00()---

THE STATE OF UTAH TO ALL PERSONS TNTERESTED IN THE
ABOVE ENTTTLED MATTER.

Notice is hereby given that the Board of Oil, Gas and
Mining, State of  Utah, wi l l  conduct a hear ing on Wednesday,
Apri l  22 ,  L992 ,  at  10 :  00 d.  rn.  1 or as soon thereaf ter as possible
in the boardroom of the Divis ion of  Oi l ,  Gas and Mining, 355 West
North Temple, 3 Tr iad Center,  Sui te 520, SaIt  Lake City,  Utah.

The hearing wil l  be conducted in accordance with Utah Code
Ann.  $  40-10-1 e t  seg.  (1953,  as  amended)  ,  Utah Code Ann, .  S 63-
46b-1 e t  seq.  (L953,  as  amended) ,  and the Procedura l  Ru1es o f  the
Board.

Applicant, Hidden VaIIey Coal Company, requests a review of
the fac t  o f  not ices o f  v io la t ion N9l - -2  6-8-2  and N92-25-1-1 ,  and
the proposed penalty assessments issued by the Utah Division of
oi l ,  Gas and Mining regarding Hidden Val ley Mine Perni t  No.
ACT/ 0l_5 |  OO7 .

Natural persons may appear and represent themselves before
the Board. A1l other representation by parties before the Board
wi l l  be by at torneys l icensed to pract ice law in the State of
Utah or attorneys l icensed to practice law in another
jurisdiction which meet the rules of the Utah State Bar for
practicing law before the Utah courts.

Persons interested in this matter may participate pursuant
to the Procedural Rules of the Board. The Petit ions for Agency
Action and any subseguent pleadings nay be inspected in the
off ice of  the undersigned.
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Page 2
Not ice of
Docket No.

Hearing
92 -005

OF
OF
w.

355 West North TemPle
3 Tr iad Center ,  Su i te  350
Sal t  Lake c i tY,  Utah 84180-1203
(80 r - )  538 -5340

DATED this J7fu day of March , Lgsz.

STATE
BOARD
James

UTAH
OIL, GAS AND MINING
Carter, Chairman

/s/  Funice L.  Brown
Secietary of the Board
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NnpAntMENT r,I' NRTTIRRL RESOI]RCES
DMSION OF OIL, GAS AND MINING

355 West Norlh Temple

3 Triad Center, Suite 350

sarr Lake city, urah 84180-1203

80r.538-5340

UTAH DMSION OF OIL, GAS At{D I'{fNfNc
FACSIMILE TRANSMTSSION COVER SHEET

Js 7 - e-20

f " - - *

Norman H. Bangerter
Govrtnor

Dee C. Hansen
Exctudvt Director

Dianne R Nielson, Ph.D.
Division Dircclor

DATE:

FAX #

ATTN:

COMPANY

FROM:

DEPARTMENT:

NUMBER OF
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Rece ive r
Transmi t te r
Da te
Document
T  i  me
Mode
Resu l t

013
80 1 2372776

TIU CI IL  GRS & MINING
lu la r  27 ,92  14 :4J
04  paqes
02', 26:fi
G3 NORI', IFIL
OK

an equal opportunity employer

I3s



$
Norman H. Bangerter

Governor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
Division Director

I

DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350
salr Lake city, Utah 84180-1203
801 -538-5340

. l

March 27, L992

Newspaper Agency
Legal Desk
P .  O .  Box  45848
SaI t  Lake Ci ty ,  Utah 84145

To Whom It May Concern:

Re:  Not ice  o f  Hear ing -  Docket  No.  92-005.  Cause_No.  ACT/01-5/007

Enclosed is a Not ice of  Hearing before the Board of  OiI ,  Gas
and Mining, Department of Natural Resources, State of Utah. 

,
It is requested thaL this notice be published ONCE ONLYrno

later than Wednesday, Apr i l  1,  L992, fn the event that said
not ice cannot be publ ished by this date,  please not i fy me
immedia te ly  by  ca l l ing  539-5340.

Upon completion of this request, please send proof of
publication and statement of cost to the Division of Oil, Gas and
Miningt 355 west North Temple, 3 Tr iad center,  sui te 350,
Sa I t  Lake  C i t y ,  UT  84LBO-1203 .

S incerely ,

Adninistrative Secretary

l s j
Enclosures

an equal opportunity employer

13t"



ffi
Norman H. Bangerter

Gowrnor

Dee C. Hansen
Erecudve Director

Dianne R Nielson, Ph.D.
Divlsion Dirccror

UTA}I DIVISION OF OIL, GAS AND MINTNG
FACSTMTLE TRANSMTSSTOH COVER SHEET

DATE:

FAX #

ATTN:

COMPANY

FROM:

DEPARTMENT:
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DEPT?TME NI.'UF NATURAL RE SOI.IRCES
DMSION OF OIL, GAS AND MINING

355 West Norlh Temple

3 Triad Center. Suite 350

Sall Lake City, Utah 84180-1203
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Document
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$
Norman H. Bangerter

Gorrernor

Dee C. Hansen
Executirre Director

Dianne R Nielson, Ph.D.
Division Director

l s j
Enclosures

; .  , .1; 
' . -

-:., _
1 . . - .

-

DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350
salr Lake ciry, Urah 84180-1203
80r -538-5340

March 27, L992

Emery County Progress
7 6 West Main Street
Pr ice ,  Utah 8450i -

To Whom It May Concern:

Re :  No t i ce  o f  Hear ing  -  Docke t  No .  92 -005 ,  Cause  No .  ACT/015 /007

Enclosed is a Not ice of  Hearing before the Board, of  Oi l ,  Gas
and Mining, Department of Natural Resources, State of Utah.

It is requested that this notice be published ONCE ONLYTDo
Iater than Tuesday, March. 31. l -992. In the event that said
not ice cannot be publ ished by this date,  please not i fy me
i rnmedia te ly  by  ca l l ing  S3B-5340.

Upon complet ion of  th is reguest,  p lease send proof of
publication and statement of cost to the Division of oil, Gas and,
Mining, 355 west North Temple, 3 Tr iad center,  sui te 350,
Sa I t  Lake  C i t y ,  UT  14180-L2O3.

Sincerely,

- /  t  o f \qf*/" JWm,
Lynda s. uenso#
Adninistrative Secretary

an equal opportunity employer
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BEFORE THE BOARD OF OIL,
DEPARTT{ENT OF NATURAL

STATE OF UTATI

GAS & MINING
RESOURCES

IN THE MATTER OF NOTICE OF
V I O L A T I O N  N 9 1 - 2 6 _ 8 _ 2 ,
HIDDEN VALLEY MINE,
EMERY COUNTY, UTAH

ORDER

CAUSE NO.  ACT/OT5/OO7

Hidden vaI ley  coa l  company (  "H idden va l  rey"  )  ,  by  and

th rough  i t s  counse l  o f  reco rd ,  has  pe t i t i oned  the  U tah  Board  o f

O i I ,  Gas  &  M in ing  (  "Boa rd "  )  f  o r  r ev i ew  o f  t he  f  ac t  o f  v i o l a t i on

N91-26 -8 -2  and  the  p roposed  pena l t y  assessmen t .  A  hea r ing  on

th i s  ma t te r  was  se t  be fo re  the  Board  on  March  25 ,  l - gg2 .  Counse l

f o r  t he  D i v i s i on  o f  o i l ,  Gas  &  M in ing  ( "DOGM" )  and  H idden  va l l ey

Coa I  Company  ( "H idden  Va I ley " )  have  ag reed  to  reschedu le  hea r ing

on  t h i s  ma t t e r  t o  Ap r i t  22 ,  I gg2 .

Based  upon  the  s t i pu la t i on  o f  bo th  pa r t i es  and  be ing

adv i sed  i n  t he  p rem ises ,  t he  Boa rd  w i  1 I  r ese t  t he  hea r i ng  i n  t h i s

ma t te r  f r om March  25 ,  1992  t o  Ap r i r  22 ,  1992 .

ORDERED and ISSUED this g-tUu, of %a*,*J-, , ]rgg2.

UTAH BOARD OF OIL, GAS & MINING

s  W.  Car te r  ,  Cha i  rman
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BEFORE TIIE BOARD OF OTt,
DEPARTT.{ENT OF NATTTRAL

STATE OF UTAII

Pr L E D
IrfAR 2 6 $fa

SECRETARY BOARD OF
OIL, GAS & MINING

GAS & MINING
RESOURCES

IN TTM MATTER OF NOTICE OF
vrotATroN Ng2-25-I-1
HIDDEN VALLEY MINE,
EMERY COUNry, UTAII

STIPULATION

CAUSE NO. ACT,/015/007

a
a

a
a

a
a

a
a

Hidden va l  rey  coar  company (  "H idden var  rey"  )  ,  by  and

th rough  i t s  counse l  o f  r eco rd ,  and  t he  U tah  p i v i s i on  o f  O i l ,  Gas

&  M in ing  ( "DOGM" ) ,  by  and  t h rough  i t s  counse l  o f  r eco rd ,  he reby

s t i pu la te  and  ag ree  t o  r eschedu r i ng  t he  hea r i ng  i n  t he

above -en t i t t ed  ma t te r  f r om March  25 ,  1992  t o  Ap r i l  22 ,  1992 .

So AGREED thi"  SUu, of  March ,  IggZ.

CoaI Company

Drv l s roN oF  o r l , ,  GAs  &  MIN ING

Ass is tan t  A t to rney  Genera l
s ta te  o f  u tah

Ded isYa. Drago
FABIAI*I & CLENDENIN
At to rneys  fo r  H idden  Va l l ey

LzV
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Journa  I  No  .
Rece  i  ve r
Transmi t te r
Da t  e
Document
T  i  me
Mode
Resu l t

UTAII DIVISTON OF OIL, GAS AIID MINING
FACSIMILE TRA}TSMTSSION COVER SHEET

DATE:

FAX #

ATTN:

COMPAI'TY

FROM:

DEPART}IENT:

NUMBER OF PAGES BEING SENT ( INCLIIDING 15IS ONE) :

I f  you Co ,not receive al l  of
p l ease  ca l l  ( 801 - )  538 -5340 ,

We are send.ing from a Murata
number  i s  ( 801 - )  359 -3940 .

the pages, or if they are i1legible,

facsiruile Machine. Our telecopier

MESSAGES:

an equal opporlunaty employer

1.2 6



Norman H. Bangerter
Governor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
Division Director

t  i . \
l -  *  J  

' : i , . ; , iJ  
rs Y Ti  

-g

[ffif,#-*x tif,ffig1
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203
801 -538-5340

la ter  than Tuesday,  March 10,  1992.
notice cannot be published by this
i rnrnediately by cal l ing 539-S340.

March 6, L992

Emery County Progress
7 6 West Main Street
Pr ice, Utah 8450i-

To Whom It May Concern:

Re:  Not ice  o f  Hear ing -  Docket  No.  -92-005.  Cause No.  ACT/015/007

Enclosed is a Not ice of  Hearing before the Board of  Oi l ,  Gas
and Mining, Department of Natural Resources, State of Utah.

It is requested that this notice be published oNcE ONLY,Do
fn the event that said

date, please not i fy me

Upon completion of this request, please send proof of
publication and statement of coat to the Division of Oil, Gas and
Mining, 355 west North Temple, 3 Tr iad center,  sui te 3so,
Sa l t  Lake  C i t y ,  UT  84180- t -203 .

Sincerely,

Wt^ A,V,t*Wdt
Kim A. Kubota
Administrative Secretary

Enclosures

an equal opportunity employer

1?5
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UTAII DIVTSTON OF OIL, cAS AliD UINING
FACSTMILE TRAI'TSMTSSION COVER SHEET

DATE:

FAX #

ATTN:

COMPA}.TY

FROM:

DEPARTMENT:

NUMBER

ff you
p lease

We are
number

OF PAGES BEING SENT (INCLUDING TIIIS ONE):

d.o 'not receive all of
ca l l  (80 r - )  538-5340 .

sending from a Murata
is  (80L)  35e-3940 .

the pagesr. or if they are i1legib1e,

facsirnile Machine. Our telecopier

}, IESSAGES:

an equal opporlunity employet 1.2,'.tr
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Norman H. Bangerter

Governor

Dee C. Hansen
Executive Director

Dianne R. Nielson, Ph.D.
Division Director

'#us&g{J*m
l : r  

' . ' . :

' - :  I  i J
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DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 Wesl North Temple
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203
801 -538-5340

March 6,  L992

Newspaper Agency
Legal Desk
P .O .  Box  45848
Salt  Lake City,  Utah 84145

To Whom It May Concern:

Re:  Not ice  o f  Hear ing -  Docket  No.  92-005.  Cause No.  ACT/015/007

Enclosed is a Not ice of  Hearing before the Board of  OiI ,  Gas
and Mining, Department of Natural Resources, State of Utah.

It is requested that this notice be published ONCE ONLYrno
later than Tuesday, March 10, 1992. In the event that said
notice cannot be published by this date, please notify me
irunediately by call ing 53 8-53 4 O .

Upon completion of this reguest, please send proof of
publication and statement of cost to the Division of OiI, Gas and
Mining, 355 West North Temple, 3 Tr iad Center,  Sui te 350,
Sa I t  Lake  C i t y ,  UT  84180-1203 .

Sincerely,

ylrt/w A Vtj,lr,rfL
Kim A. Kubota
Adrninistrative Secretary

Enclosures

an equal opporlunity employer

1?3
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATT'RAL RESOT'RCES

STATE OF UTAH

---ooOoo---

IN THE MATTER OF NOTICE OF
VIOLATION N91-2 6-8-2
HIDDEN VALLEY MINE,
EMERY CO['NTY, UTAII

NOTICE OF HEARING

DOCKET NO.  92-005
CAUSE NO. ACT/015 |  OO7

'ooOoo---

THE STATE OF UTAH TO ALL PERSONS INTERESTED IN THE
ABOVE ENTITLED MATTER.

Notice is hereby given that the Board of oil, Gas and
Mining, State of Utah, wil l  conduct a hearing on Wednesday,
March 25 ,  L992 |  at  10 :  00 €[ .  rn.  7 or as soon thereaf ter as possible
in the boardroom of the Divis ion of  Oi l ,  Gas and Mining, 355 West
North Temple, 3 Tr iad Center,  Sui te 52O, Salt  Lake City,  Utah.

The hearing will be conducted in accordance with Utah Code
Ann.  $  40-10-L e t  seq.  (1 ,953,  as  amended)  ,  Utah Code Ann.  ,  S  63-
46b-1 et  seq. (1953, as amended),  and the Procedural  Rules of  the
Board.

Applicant, Hidden Valley Coal Company, requests a review of
the fact of notice of violation 9L-26-8-2 issued by the Utah
Division of oil, Gas and Mining regarding Hidden Valley Mine
Permit  No. Acr/015/o07, and to vacate the NoV in i ts ent i rety.

Natural persons may appear and represent themselves before
the Board. AIl other representation by parties before the Board
wil l be by attorneys l icensed to practice law in the State of
Utah or attorneys l icensed to practice law in another
jurisdiction which meet the rules of the Utah State Bar for
practicing law before the Utah courts.

Persons interested in this matter may participate pursuant
to the Procedural Rules of the Board. The Petit ion for Agency
Action and any subseguent pleadings may be inspected in the
off ice of  the undersigned.

L22
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DATED this 6th day of March ,  L992.

,rllr(.1
U

, l  . ] } \

f,,'t;.':.'1
'  + , r j

STATE
BOARD
James

OF
OF
w.

UTAH
OIL, GAS AND MINING
Carter, Chairman

3 Tr iad Center,  Sui te 35O
Sal t  Lake Ci tY,  Utah 84180-1203
(801 )  s38 -5340

sA/lanice L. Brown
Se{retary of the Board
355 West North TemPle

-2 -
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BEFORE TTIE BOARD OF OIt, GAS & MINING

DEPART}TENT OF NATURAL RESOTIRCES

STATE OF UTATI

o
F I.ED

I

I
l',llt 6 1992

SEORETAnY BOARD oF
OIL, GAS & fdINiI{G

IN TTIE T,IATTER OF NOTICE OF
VIOLATION N9I-25-B-2, HIDDEN
VALLEY MrNE, EMERY COL]NTY,
TIIAII

HIDDEN VALLEY COAL COMPANT
ST'PPLEMENTAL MEMORAITDTJM IN
STIPPORT OF VACATING
N91-2 6-8-2 A}ID CHALTENGING
ASSESSMENT FOR N91-26-B-2

CAUSE NO. ACT,/0L5/007

BY appl ica t ion and suppor t ing memorandum dated February

10 ,  1992 ,  H idden  Va l l ey  Coa I  Company  ( "H idden  Va l l ey " ) ,  by  and

th rough  i t s  counse l  o f  reco rd ,  reques ted  tha t  No t i ce  o f  V io la t i on

N91 -26 -B -2  ( "Nov " )  and  t he  f i na l  assessmen t  be  vaca ted  i n  t he i r

ent  i  re ty .  Pet  i t  ioner  hereby supplements  th is  memorandum and,  in

the  a l t e rna t i ve ,  i n  t he  even t  t he  NOV i s  uphe ld ,  H idden  Va l l ey

reques ts  tha t  t he  f i na l  assessmen t  be  vaca ted  o r  reduced .

STATEMENT OF THE CASE

1 .  on  Feb rua ry  10 ,  1992 ,  H idden  va l l ey  pe t i t i oned  t he

Boa rd  o f  O i I ,  Gas  &  M in ing  ( "Boa rd " )  f o r  r ev i ew  o f  t he  f ac t  o f

no t i ce  o f  v io la t i on  fo r  t he  NOv  and  fo r  rev iew  o f  t he  assessmen t

i n  t h i s  ma t t e r .

2 .  on  Feb rua ry  10 ,  1992 ,  H idden  va r l ey  f i l ed  a  pe t i -

t i on  fo r  Tempora ry  Re I ie f  w i th  the  Board  seek ing  to  ex tend  the

I rl{}
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aba temen t  pe r iod  under  the  NOV fo r  a  pe r iod  f rom Februa ry  17 ,

L992  un t i l  t he  Boa rd ' s  en t r y  o f  i t s  w r i t t en  de te rm ina t i on  rega rd -

i ng  t he  f ac t  o f  t he  v i o l a t i on .

3  .  On  Februa ry  f4 ,  1992  ,  pu rsuan t  t o  o ra l  s t  i pu la t  i on

o f  t he  pa r t i es ,  t he  Boa rd  g ran ted  H idden  Va l l ey ' s  Pe t i t i on  f o r

Temporary  ReI ie f  and extended the abatement  per iod for  the NOV

f rom Feb rua ry  17 ,  L992  t o  30  days  f o l l ow ing  t he  Boa rd ' s  en t r y  o f

i t s  w r i t t en  dec i s i on  i n  t he  pend ing  rev i ew  p roceed ings .

SITPPTEMENTAL FACTS

Hidden Val ley  hereby supplements  the Sta tement  o f  Facts

in  i t s  Memorandum in  Suppor t  f i l ed  he re in  on  Februa ry  10 ,  J -9922

1 .  NOV N91 -25 -B -2 ,  Pa r t  2  o f  2 ,  was  r r r i t t en ,  i n t e r

a I i a ,  f o r  a l l eged  f a i l u re  t o  c l ea r l y  ma rk  a l l  d i s t u rbed  a reas

w i t h  pe r ime te r  ma rke rs .  Th i s  a l l ega t i on  i s  con t ra r y  t o  pas t  DOGM

inspec t i on  repo r t s  r e f l ec t i ng  t ha t  pe r ime te r  ma rke te r s  we re  p rop -

e r l y  p l aced .  See  i nspec t i on  repo r t s  o f  Ma rch  7 ,  1989 ,  May  11 ,

1989 ,  Sep tember  20  ,  1989  and  Janua ry  5 ,  1990 ,  a t t ached  as  Exh ib i t

A .

2 .  A l though  a  Rec lamat ion  P Ian  was  submi t ted  fo r  t he

H idden  Va l l ey  M ine  ( " t he  M ine " ) ,  t he  ope ra to r  had  no  i n ten t  t o

conduc t  su r f  ace  coa l  m in i t t g  ope ra t i ons  a t  t he  M ine .  A f  f  i dav i t  o f

2
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Hidden  va l l ey ,  da ted  Februa ry  24 ,  I ggz ,  a t tached  he re to  as

Exh  i b i  t  B .

ARGI]MENT

r. ASSESSMENT FOR NOV Ngl-2 6-8-2, PART I OF 2

A. Dupl icate Yiolat ions and Assessment

NOV N91-25 -B-2 ,  I  and  2 ,  was  i ssued  on  November  22 ,

l - 991  .  Pa r t  I  o f  2  was  w r i t t en  f  o r  f  a i  l u re  t o  ma in ta i n  d i ve rs  i ons

and  f  a  i  l u re  to  m in  im i  ze  e ros  i on  to  the  ex ten t  poss  i b le  i n  acco r -

dance  w i t h  u tah  Admin i s t r a t  i ve  Ru le  514 -30 I -7  42 .312  . 1  and

614 -301 -742 .13  conce rn ing  t he  road  ou t s l ope  and  ups lope .  H idden

Va I Iey  was  assessed  44  po in t s  and  a  pena l t y  o f  $?50 .00  f o r  Pa r t  I

o f  t he  NOV.  See  Assessmen t ,  a t tached  as  Exh ib i t  C .  Pa r t  2  o f

t he  NOv  was  w r i t t en  f o r  f a i l u re  t o  c l ea r l y  ma rk  w i t h  pe r ime te r

marke rs  a I l  d i s tu rbed  a reas  and  fa i l u re  to  seed  and  revege ta te

a l l  d i s tu rbed  a reas  i n  acco rdance  w i th  u tah  Admin i s t ra t  i ve  Code

R614 -301 -521 .251  and  514 -301 -354  w i t n  r espec t  t o  t he  road  and

st ream d is turbed outs lopes and road ups lopes.  H idden VaI ley  was

assessed  an  add i t i ona l  33  po in t s  and  a  pena l t y  o f  $460  f o r  Pa r t  2

o f  t he  NoV.  See  Assessmen t ,  a t tached  as  Exh ib i t  D .  Bo th  v io la -

t i ons  re la te  to  the  same a rea  and  bo th  resu l t  f r om the  ope ra to r ' s

i nadve r ten t  m i sunde rs tand ing  w i t h  t he  D i v i s i on  t ha t  r oad

ou ts ropes  and  ups ropes  were  to  be  i nc ruded  w i th in  the

,t ' l j-
i " .{ . ' - ,
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Rec lama t i on  P Ian .  Fo r  t h i s  r eason ,  t he  NOV 's  shou ld  be  assessed

as  one  v i o l a t i on ,  r a the r  t han  as  two .

B .  se r i ousness .  DOGM has  improper ry  ca tego r i zed  the

a l l eged  v i o l a t  i on  as  an  "even t "  r a the r  t han  a  "h i nd , rance "  v i o l a -

t i on .  Th i s  ma t t e r  has  a r i sen  due  t o  a  m isunde rs tand ing  be tween

DOGM and  H idden  Va l l ey  as  to  the  i nc lus ion  o f  t he  road  ups lopes

and  ou t s l opes  i n  t he  rec l ama t i on  p l an .  A t  mos t ,  H idden  Va l l ey ' s

m isunde rs tand ing  o f  DOGM's  pos  i t  i on  i n  t h i s  ma t t e r  cons t  i t u t es  a

h ind rance  v i o l a t i on .  H idden  Va I I ey  reques t s  t ha t  t he  Boa rd

vaca te  t h i s  assessmen t ,  o r ,  i n  t he  a l t e rna t i ve ,  r educe  t he

assessmen t  t o  a  h ind rance  v io la t i on  fo r  reduced  ass ignmen t  o f

po in t s ,  i . . € . ,  f i ve  o r  l ess .

rn  t he  a l t e rna t i ve ,  i f  t h i s  assessmen t  i s  v i ewed  as  an

"even t "  v i o l a t i on ,  H idden  Va t t ey  reques t s  t ha t  damage  po in t s  be

vaca ted  o r  subs tan t i a l l y  reduced .  Con t ra ry  to  the  s ta temen t  o f

the  i nspec to r  t ha t  r i l l s  had  fo rmed  ove r  a  pe r iod  o f  app rox i -

ma te l y  t h ree  mon ths  a f f ec t i ng  ha l f  an  ac re  o f  so i l ,  t he  e ros ion

occu r red  ove r  a  l ong  pe r iod  o f  t ime  and  i s  t he  na tu ra l  resu l t  o f

t he  hyd ro log i c  cyc le  i n  t h i s  a rea .  The  pu rpose  o f  t he  rec lama-

t i on  p l an  i s  t o  r e tu rn  t h i s  a rea  t o  a  s tab le  s ta te .  The  aba te -

men t  p roposed  by  t he  D i v i s i on  w i l t  d i s t u rb  t he  na tu ra l  s t a te  and

inc rease  the  ex ten t  o f  damage .

4
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C.  Neq l i qence .  R614 -401  -323 .110  p rov ides  t ha t  " a  v i o -

Ia t i on  wh ich  occu rs  th rough  no  fau l t  o f  t he  ope ra to r  o r  by  i nad -

ve r tence  wh ich  was  unavo idab le ,  o r  by  exe rc i se  o f  reasonab le

ca re '  v / i 11  be  ass igned  no  pena l t y  po in t s  f o r  deg ree  o f  f  au l t * .

The  ope ra to r  reques ts  tha t  a I l  neg l i gence  po in t s  be  vaca ted  i n

th i s  ma t t e r  whe re  t he  v i o l a t i on  occu r red ,  i f  a t  a I I ,  t h rough  no

fau l t  o f  H idden  Va I l ey .  The  D i v i s i on  app roved  t he  i n i t i a l  r ec l a -

ma t i on  p l an  i n  1985  and .  on l y  r ecen t l y  has  de te rm ined  t ha t  add i -

t i ona l  a reas  mus t  now be  i nc luded  i n  tha t  p lan .  The  sudden

reve rsa l  o f  t he  D i v i s i on ' s  pos i t i on  i n  t h i s  r ega rd  i s  no  f  au l t  o f

t he  ope ra to r .

D .  Good  Fa i th  Po in t s .  I n  t he  even t  t ha t  t he  Board

upho lds  th i s  v io la t i on ,  t he  ope ra to r  reques ts  the  assessmen t  be

ass igned  good  f a i t h  po in t s  f o r  comp l i ance  ac t i v i t i e s  wh i ch  i t  may

under take  to  aba te  th i s  NOV.

r r . ASSESSMENT FOR NOV Ngl-2 6-8-2, PART 2 OF 2

A. Dupl icate Violat ions and Asse$sment

As set  for th  a t  Par t  IA  o f  the Argument ,  both  NOV

N91-26 -B -2 ,  Pd r t s  1  and  2 ,  we re  i s sued  on  November  22 ,1991  w i t h

respec t  t o  t he  a l l eged  d i s tu rbance  o f  ou ts lopes  and  road  ups lopes

a t  t he  M ine .  Bo th  v i o l a t i ons  re l a te  t o  t he  same  a rea  and  bo th

resu l t  f r om the  ope ra to r ' s  i nadve r ten t  m i sunde rs tand ing  w i t h  t he

' ' : -
v
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Div i s  i on  tha t  road  ou ts lopes  and  ups lopes  were  to  be  i nc luded

w i t h i n  t he  Rec lama t i on  P lan .  Fo r  t h i s  r eason ,  t he  NOV 's  shou ld

be  assessed  as  one  v i o ra t i on ,  r a the r  t han  as  two .

B.  Ser iousness.  DOGM has improper ly  categor ized the

a l l eged  v i o l a t i on  as  an  "even t "  r a the r  t han  a  "h i nd rance "  v i o l a -

t i on .  Th i s  ma t t e r  has  a r i sen  due  t o  a  m isconmun i ca t i on  be tween

DOGM and Hidden VaI Iey  as  to  inc lus ion o f  the road ups lopes and

ou ts lopes  i n  t he  rec lamat ion  p lan  and  the  need  fo r  remark ing  d i s -

tu rbed  a reas .  DOGM's  exp lana t i on  o f  po in t s  i nd i ca tes  tha t  no

damage  po in t s  w i  I I  be  ass  i gned  f  o r  t h i s  a l l eged  v i o l a t  i on .  A t

mos t ,  H idden  Va l l ey ' s  m i sunde rs tand ing  o f  DOGM's  pos  i t  i on  i n  t h i s

ma t te r  cons t i t u t es  a  h i nd rance  v i o l a t i on .  H idden  Va l l ey  r eques t s

tha t  t he  Boa rd  vaca te  t h i s  assessmen t ,  o r ,  i n  t he  a l t e rna t i ve ,

reduce  the  assessmen t  t o  a  h ind rance  v io la t i on  fo r  reduced

ass ignmen t  o f  po in t s ,  i . e . ,  f i ve  o r  l ess .

C .  Neq l i qence .  R514 -401 -323 .11 -0  p rov ides  t ha t  " a  v i o -

l a t i on  wh ich  occu rs  th rough  no  fau l t  o f  t he  ope ra to r  o r  by  i nad -

ve r tence  wh ich  was  unavo idab le ,  o r  by  exe rc i se  o f  reasonab le

ca re ,  w i I l  be  ass igned  no  pena l t y  po in t s  f o r  deg ree  o f  f au l t " .

The  ope ra to r  reques ts  tha t  a l l  neg l i gence  po in t s  be  vaca ted  i n

th i s  ma t t e r  whe re  t he  v i o l a t i on  occu r red ,  i f  a t  a I I ,  t h rough  no

fau l t  o f  H idden  Va I l ey .  As  i nd i ca ted  above ,  t he  D i v i s i on

app roved  t he  i n i t i a t  r ec l ama t i on  p l an  and  on l y  r ecen t l y  has

/1i;:.'^o'
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de te rm ined  tha t  add i t i ona l  a reas  mus t  now be  i nc luded

p lan .  The  sudden  reve rsa l  o f  t he  D i v i s i on ' s  pos i t i on

rega rd  i s  no  fau l t  o f  t he  ope ra to r .

1 n

1 n

t ha t

t h i s

D .  Gqod  Fa i th  Po in t s .  rn  the  even t  t ha t  t he  Board

upho lds  th is  v io la t ion ,  the  opera tor  regues ts  the  assessment  be

ass  igned good fa i th  po in ts  fo r  compl  iance ac t  i v i t  ies  wh ich  i t  may

under take  to  abate  th is  NOV.

RESPECTFULLY SUBMITTED th is  6 th  day o f  March ,  1992.

a  P ro fess iona l  Co rpo ra t i on
215  Sou th  S ta te  S t ree t
Twe l f t h  F loo r
P .O .  Box  510210
Sa l t  Lake  C i t y ,  U tah  84151
Te lephone :  ( 801 )  Sg1 -8900
At to rneys  fo r  H idden  Va I Iey  Coa I
Company

cERTrrrqATE OF SEFVTCE

I  he reby  ce r t i f y  t ha t  on  t h i s  5 th  day  o f  Ma rch ,  1992 ,  a

true and correct copy of the foregoing SUPPLEMENTAL MEMORANDUM IN

SUPPORT OF VACATING N9I-25-B-2 AT-ID CHATTENGING ASSESSMENT FOR

H91-25-8-2  r r tas  hand de l  ivered to  the f  o f  lowing :

Den iseMragoo
FABIAN & CLENDENIN,

7
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DAD:030492a

Jan  Brown ,  Docke t  Sec re ta ry
U tah  Board  o f  O i  f  ,  Gas  &  M in  i ng
3  T r i ad  Cen te r ,  Su i t e  3S0
355 West  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  84180

Dr .  D ianne  R .  N ie1son ,  D i rec to r
U tah  D i v i s i on  o f  O i I ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  350
355 l^ les t  Nor th  Temp]e
Sa l t  Lake  C i t y ,  U tah  84180

B
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EXHIB IT  A

NATURAT RESOUPCES
olt, Gor ll Mrnlng l ronna ?. Nrerson. Pn D.. ] i t isrc'r  9irecror

359 W Noiin t€mplo .3 Tr'od Cenr€r . !u' io 35O's6rt'-o'16 CIt. Uf t418G1203 '5C1'53€'5340

ITSTEfiIil NEPOBt

LtsPEcft0lt DATE & r!rE: --!csgh-2.-!999--
---ft 3!-!''1.-:Jli-39-:,-1.'-

P.flittee .ndlor oper.torl llare: __efluefEl!-teE!l!sd-ggg9!!----------------
Euainclr Addressr --699-9ec$-E3rgbs-&t!Ci----993!9!.-gA-??g!:9!!!-------
tln. X..rr _EidC3!-hlhr----P.rr1t llurbrr: -M!ltlg9z-
Type of ll ining Actlvlty: Underground _I[_6urfece 0ther
County: __Eg€rI_____ Strte: __U!!b_____--
Coopany Off lclal(e)r --Xggg___-_ --G----,-
Stata Ofl ielsl(s) :  _ gLII_!ef ee!.____
Part lals --IX--Corpleter
leather Gondltlong: __QgefgeE!-eld_gg€!__
Acreage: Penitted -9€g--Dleturbed --Z--Regrldcd --[--seeded - 7--Banded --Z--
Enforcarant letlon r __Uglg_____

e4[Btra!sg-!rl[ -BEE!I!g-ug-sE3Es !a xgE-EErxga8gg

' / :>"'o
SIAIE OF UIAH

t:a
i r iCrnrCn .1 3Cngel161. $;1'grnCr

Dee C. FC!' .sen Etecuti ta i trec:3r

-llr.

. \ . ' : a t , ; ; l

I.___!88!IIS_-
3"- - -9I g! F-llD-IABIE BE
3.---I9t98It-- -------r---i---
!,----E!0BgLgEIg-E4t!!EEi---- --G-------
- -- -- -s. --EIBEA!_ qU! !IEt- U yEEELerg
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- _ _ __ - s. __sEDrlErr_E guDg_a!g_$t g gt p!E!t IE__ _ _
_ _ _ _ _ _ d. __91r EE_ESDI lsu_Serr8 g!_ ! gr gu8gg-_ _ _
_ - - _ _ _ e._ _ guEE rs E_ u9_EEgu[D!ArE! _ ! $ nqs$ g_
- -----! "--EE[tUgU3-tIlurllsUg-----9,_ -__ glttggrugg______
s . _ _ _ ! rElgs r t_ 9E_ D Ey HS8U gH I_ ! ! sr E _ a! g_ gEgI t _
7._ _ _ _W! L _ g BgE EggI E g _ !t€rE__
9.---!9!2t-!lg!E--- ----d-
9', - - - e BgI ES ! I9 X- AL il I H r - ! I IDLI Eg J H9---- - -- -

_E gu IEU_ E[!IE!!U lEtr! AL! ltugg_
r 9.- - gtlD[s_ AUD_ glttE8_ptuagE
! r.. _ _ gsuElrg8 u ggE_EEgu!!$gL __
l?:--9lgt[IttIgg-dID-gElPM- --r--r--,
!3*--BE!E$E!IIru!----------- ---?------
l! :.-_9utEiIDEXC E_EeUIEsr_ - __ _
! !,. _ _ gESglII g!_gg-gtE8! II gS5__
l€.--EQAD$----
___ ___1,.____EguglEugS!g!____ _____
-- __ _ _b._ __9B6IX!EE_qgurEgLg______
__-___s=.-___sugtlslrc
-- - - - -d.-- --!4IUIg!!!qg-- - -- - --- ------------ -
! z'. - _ _ 9I EEE _IEU g Eq EI U $ I _ I r g &II !-Eg_ - - _ _ - _
!t!. _ _ _ gut Pggr_gag3t tI rEs_

-UULII!-IIEIAIIAIISUS

IEg Ss -!1! qq!$I$

(  )  (  ) (  )  (  )
; - - - i '  - - - - -  - - - - r  - - - - -

!-r-l !---l !---r !J-l
!--J, !---r !---l !--.1,

!---r 1---! !---r !---J
!---! !---l !---l !---1.
!---r !---l !---1. !---l
J-x-l !---r !---L !-E-l
!---1 !---1, !---r !--J
!---J 1--r !---l !---r
!---l !---r !---l !---l
!---1, !---] !---r !--J
!---l !---l !---t !---L
1---1. !---i !---1, !---I

(  )  r  |  (  )  l__-Lj r r r i ' '  ; - - - -  r r : r r

r---J, !---! !---! !---L
(  )  (  ) {  }  ( _ _ _ l

i - a - :

!---l !---l !---L !---r
{ I 1___l !___1 !--!-----
-(---r !---r !---] !---]
!---l !---l !---l !---!

(---] !---t !---l !---L
!---1 !---l !---l !---!
!-- L !---l !---.!, !---!
!---I !---l !---1. !---r
!---l 1---r 1---J. !---1.
( x ) ( ) ( ) (--x-l

- - - - a  i - r r ;
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IIISPEFIIOI BSFON?
(cqqt lnur t lon sbe€r l Pegc _?_ot _3-

PERllIr IIUTBER: _4gIlgl!/ggz DATE 0F IHSPECTI0fl __!ere!-2._Iggg

-lQqltes!e-ere- !g*ereg*lp - gegrssEegd-!1 !L-Ieelgs-tle!sd- lbey e J
EEllERrL C0lftfEXTEl

Tbe nlne elte uas free o{ Enou, grround
obeerved grezlng oB the adJacent areag.
rajori ty of tbe lce tEE gone.

SI6HS AHD HAFXERS:

condlt lons rerG notgt. Crtt lp rere
fvre Creek urs { lor ing end th€

2.

The rin|' I.D' elgn haa been reposted at I lorer elevatlon. Strear buffer
zoae algns rerq obeerved and ln Esod reprlr,

4d. OTHER SEDII(EHT COTI?ROL IIEASUEEST

1' Reprire have bcen lade to ailt fencee and berne that dj'd not falr
re l l  r r th  l ln tar ,

2' Rtlls have developed on the oonthcrn portlon of th€ A eoar rnd
reetcrn portion of thr B aeer fll l rlopee. lleaaurerente tndlcated
thrt the areae ter€ etlll la corpllanca rtth Uil6 gr7. l0g alncc thc
rllle havc not developed bcyond I lnshcr ln depth (A Bcrr: 5-g
lncheg, B sealr {-6 lnchcs). Horever, baaed upoa the Ferasn aud th€
llkellhood o{ preclpitatton eventgr the operator abould undertake
preventive naintenance to ensure that thesG rl l la do not f ,urther
develop, llr. Ralns ( cPC ) raa contrcted on 3/8/Eg reggrdlng the
Dlvteion's concernc of addlt ional eroalon .nd stabl l izat lon of the
argl.

I8. SUPPORT FICILITIES:

?he fence at the lrin gatc hse lreen tightened and spp€srs to be in gmd
leptlr' Aieo, the drift fenceg above end belor the aite rare obgerved and
tound to be f,unctlontng properly,

Copy of thlr Report I
llailed
l lal Ied
Fl led

t o t --rsb" nl$!ss-C3l llersl g-Pesllead-Eesesti-rrrll-[sesp-IJ g8r
to sLc ror : --Erlns_Erxgh._.oEui_res:ieiaiis[._Dgg!

to ;  PFO

rnsp€etora slgnature end l{urber!--fltl!:!-4,--!gl!tcE-!3g--Dete : -$rg!-gr-Igg?--
ffifu)rrr-Q. M g/a/Af
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D e n i s e  A .  D r a g o o ,  A 0 9 O g
FABIAN & CLENDENIN,

a  P r o f e s s i o n a l  C o r p o r a t i o n
At to rneys  fo r  Pe t i t i oners  H idden

Va l ley  Coa l  Company
Twe l f th  F loo r
2L5 South State Street
P . O .  B o x  5 1 , 0 2 1 0
S a l t  L a k e  C i t y ,  U t a h  8 4 1 5 1
T e l e p h o n e :  ( 8 0 1 )  5 3 1 - 8 9 0 0

HIDDEN VALLEY COAL COMPANY,

Pe t i t i one r ,

v .

DTVIS ION OF OIL ,  GAS &
MIN ING,

Respondent .

THE BOARD OF OIL,  GAS & MINING

DEPARTMENT OF NATURAL RESOURCES AND ENERGY

LEE EDMONSON

STATE OF ARTZONA

COUNTY OF MARICOPA

LEE EDMONSON,

fo I  l ows  :

AFFIDAVIT OF

IN THE MATTER OF REVIEW
OF FACT OF VIOLATION AND
CIVIL PENALTY ASSESSMENTS

HIDDEN VALLEY MINE
CAUSE NO. ACT /  0  15 /  OO7

ss .

be ing f i rs t  du ly  sworn deposes and s ta tes  as

)

)

1.  f  have personal  knowledge o f  each fac t  s ta ted here in .

2 .  H idden Val ley  Coal  Company owns the Hidden Val ley  l l ine

( "M ine" ;  i n  Emery  Coun ty ,  U tah .

3  .  S ince September  1990,  I  have acted as the Manager ,

P lann ing  and  Regu la to ry  A f fa i r s ,  and  s ince  Ju Iy  1991  as  Ass i s tan t

Secretary ,  fo r  H idden Val ley  Coal  .  Company.  My dut ies  and

respons ib i f i t i es  i n  t hese  pos i t i ons  i nc lude  manag ing  a l l  aspec ts  o f

the rec lamat ion tak ing p lace a t  the Miner  f td in ta in ing cur rent  and

his tor ic  records o f  a I I  ac t iv i t ies  tak ing p lace on the Mine

property,  determining the marketabi l i ty of  the Mine property and

103



t he  feas ib i l i t y  o f  ope ra t i ng  i t  as  an  economica l l y  v iab le  bus iness

ven tu re .

4 .  Th is  Mine has never  been operated as

venture .

commerc ia I

5 .  Exp lora t ion ac t iv i t ies  were conducted a t  the Mine pr ior

to  L9771 however ,  not  a  s ing le  ton o f  coa l  has been removed f rom

the Mine s ince enactment  o f  the Sur face Min ing Cont ro l  &

Reclamation Act (  "SMCR.I\ ' ,  1 on August 3 ,  Lg77 .

5 .  The in tent  and act iv i t ies  o f  H idden Va1ley Coal  Company

wi th  respect  to  the Mine have been to  conduct  suf f ic ient

exp lo ra t i on  and  ana tys i s  t o  de te rm ine  the  feas ib i l i t y  o f  deve lop ing

an  economica l l y  v iab le  coa l  m ine .

7 .  The  M ine  p rope r t y  i s  no t  now,  no r  s ince  L975  has  i t  been ,

an economica l ly  v iab le  commerc ia l  source o f  coaI .

8 .  I t  i s  H idden Val ley  CoaI  Company 's  in tent  not  to  deve lop

an economical ty unsound coal mine or to remove any coal  whatsoever

f rom the Mine.

DATED th i  
"  & day of  February,  Lssz.

,4* ,ffi>L'ti+

/-
v

- .  : a/  . , . '
' l ; t : . , .

LEE EDMONSON

1{tn
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On this 2Z\th day of  February LggZ I  personal ly appeared bef ore

me Lee Edmonson,  personal ly  known to  me or  proved to  me on the

bas is  o f  sa t is fac tory  ev idence to  be the person whose name is

signed on the preceding document,  and acknowledged to me that he

s igned i t  vo luntar i ly  fo r  i ts  s ta ted purpose.
i, t
t-tta*_LLp1r\-

e

Notary  PubI i

Res id ing a t

My Commission Expires :MyCunmlsslon Erpiree Spt. ?3, 1993

a :  \ 9 2 - 0 1 8

c (p1 \ \  L ' \ - '

Fv^Le  r \ ,  X  r

C ' t t)d ,',.
A? € ' r  

'
ri z\c

: \1
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EXHIB IT  C

Page I of 4

WORI(ST{FST FAR ASSESSMENT OF PENALTTES
LtTAt{ DMSIOII OF OII,b GIS AttD MINING

C0MpAttrAnhffi CetMAT Companyaliddsn VaU isl NOV #No1-268-Z_

pERMrr # Acr/015/007 vrorATIoN - 1 OF _2 -

ASSESSMETIT DAlE-l?LlzgL- AssEssMENT OFFICER @

[. HISTORY tvt\X ?S mS

,t A1e there previous violations which are not pending or vacated, which fall
within I year of today's date?

' _:-
e.-. r.,'. -l

- .1 . :a;

ASSESSMENT DA1E I2/17/AT

PREVIOUS VIOLATIONS'

EFFECTN/E ONE E.AR TO DATE L?J17 lAO .

EFFECTNE DATE POINTS

1 point for each past violation, up to one year;
5 points for each past violarion in a CO, up to one year;
No pending notices shall be counted,

U. SERIOUShTESS (eirtrer A or,B)
T0TAL HTSTORY FOTNTS O

NOTE: {.or-ae*Xgunerrt of points in Pera II and III, rhc fo[owing applier. Based ou
the facts mppllcd by the inqpecior, thc Assessrrcnt Ofdcer will detdnine within wHch
catc?ery' dre Asuecsmeat Officer wiil a{frut thc points up or dorvrq utilieing rhc irupcctot'r
and opcratodr stet@ts es grdding dicumcnB.

Is thls an Event (A) or Hindrance (B) violarion? Evcnr .

A Errcnt Vlolarions, Max 45 pTS

1. Whar is the eyent which the violated standard was designed to pnevent?
Water Poilution and loss of reclarnadoryrevegetarien DolentiaL 

-

2. what is rhe probabiliry of thc occurrcncc of the event which a violated
standard was designed to prenent? _ Occured

1S#
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Page Z of 4

PROBABILTTY
None
Unlikely
Likely
Occtrned

RAI.{GE
0
1.9
10-19
20

ASSIGN PROBABIIITY OF OC\3I.IRREI\TCE POINTS 20

PROVIDE AN EXPI.AI\IATION oF PoINTs

3. what is the exrcnt of actual or porential darnage?
RANGE O . 25r

'ln assignft\g poinjs, consider the durarion and extent of said damage or
impact, in ternrs of area and funpact on the public or environment.

PROVTDE AT-I EXPL{T.IATION OF POINTS
AssIcN D'IMAGE FOINTS 16 _

1. Is this a potendal or actual hindrance to enforcement?
R^NGE O .25

to which enforcernent is actually or

ASSTGN T{IIYDRAT.ICE POTNTS

AssiSFr poinrs based on the extenr
potentially hindered by the violation.

PROVTDE AI{ il(PIA}.IATION OF POTNTS

IIOTAI. SF.RTOUSNESS POINTS (A or B) 36

9[}
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Page 3 of +

m. NEGUGFI{CE rr{AK 30 pTS

A Was this an inad'rertent violation which wes unavoidable by the erercisc of
reasonable care? IF SO - NO NEGUCENCE
OR Was this a failure of a pcrmittee to prevent the occurrence of a violarion
due to lndifference, teck 6f aiUgence, or lech of reasonable care, li'tfro
f;ailure to abste any violation due to rhe same? tF so - NgclJcexcg;
oR Was this violation the result of reckless, hnowing, or inrentional
CONdUCI? tF SO . GREATER DEGREE OF FAULT TTIAN T.TUCUCENCE.

, . .  NoNeg l igence
. , . Ncgligence
, , , Greater Degree of Fault

STATE DEGREE oF NEGLIGENCE Ordinary

PROVTDE A}.I DPI.A}IATION OF POII-ITS

0
1.15
16.30

ASSIGN NEGUGENCE POINTS 8 -

A. {d.the operator have on site the resources necessary to achieve compliance
of the violared standard within the perrnit area?

. O I IF SO - EASY AEATEMENT-
Easy Ahatement Situation

. , , tmnediete C,onrpli+nce .ll to -2Or
' . . tmrnediately followlng the issuance of the Norv?

nedd Compliance -t to -l0r
. . . (Permittee used diligence to abate the viorarion)
. . , Htr[tl C.orqrlianct 0

(operator compUed within rhe abatemenr period required)
(Operator cornplied with condltjons end,/or terms of approved Mining
and Reclamation plan)

I ftig" T uPPel or lower half of range depending on abatement occurring
tn lst or 2nd half of ebatcmcnr period.

e8
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Page 4 of 4

B' 
?id ,h. pelnrttce not have the resources at hand to achieve compliance oRdoes the siruatio.1 requke rhe submission of plans prior ro physical acdviry
to achieve compliance?

. I ' IF SO - DTFFICI.JLT ABATEMEIqT

Difficult Abarerncnr Situation
. . . Rapid C,ompliurcc .11 to _Z0r
. . . (Pelrnittee used diligence to abate the violation)
, . . Nffiiat Coopliance -1 to -lOf
. . . loperato_r lomplicd within tbe abatement p€riod required)
. . . Enended C.ompliancc 0

(Perrninee took rninimal actions for abatemenr ro stay within thc
Iimits of the Nov or the violated srandard, or rhe plan iubmined for
abatement was incomplcte)
(Permittee complied wirh conditions and,/or terrru of approved il,lining
and Reclarnation plan)

EASY OR DIFFTCULT ABATEMENT? _ ASStcN GOOD PAITH POTNTS o

PROVTDE AT.J E]I(PLTVATTON OF POT}ITS

To be evaluated ugon termination of the yiolation. , _ . . __

Nol-26-g-2 1/2 .

[. TOTAT HISTORY POINTS
[[. TOTAL SERIOUSNESS POINTS
I[[. TOTAL NEGLIGENCE POI}ITS
[V. TOTAL GOOD FAITH POIT{TS

TOTAL ASSESSED POTNTS

TOTAI, ASSESSED FINE

jbe

r . l i

v.

.0_
36
I
o

+{_
3 760.00

9?
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Page t of 4

WORI$IIEET FOR ASSESSII,IEhTT OF PE}IAUTIES
UT ll Dtvt$ON OF Onf G'LS AIYD MINING

CoMPAI'Ilf/iltm ine- Nov #Nol-26€-z

PERMIT # ACT/015/OO7- VIOI-ATTON LOP 2

ASSESSMENT DATEJl4lZgl- ASS8SSMENT OFFTCER -Joseph C. Helfrich .

L HTSTORY [,Iru( 25 PTS

A. Are there previous violatioru which att not pending or vacated, which faU
wirhin 1 year of to<tay's dare?

ASSESSMENT DATE 12/ L7 lAT EFFECI'IVE ONE EAR TO DATE IUITlW

EFFESI'IVE DATE POIT.TTSPREVTOUS UOTATIONS'

1 point for each past violatiorl up to one year;
5 points for each past vjolation in a CO, up to one year;
No pending notiees shall bc counted.

II. SERIOUSNESS feitb A qr B)
T(}TAI, HISTORY POINTS O

NOTE: For ass[nnrerrt of points in Parts tr end III, tbe following eppUef. Basnd om
drc factr rupplied by th€ tnspcctor, rhc Ass€ssmnt Om"er will dc't&rinc wirhirr urhich
eategory, thc Asucssnent Offier will a{lust fte poiDts up or down, uulizirrg 6e irrpecto/r
prd operetodr rtatcrrnntr ae guidlng docttrmts.

Is this an Event (A) or Hindrance (B) violation? Jrrent-

A Errcnt Vlolarions Max 45 pTS

1- What is the event which the violated standard was designed ro pre'/ent?
!{ot lsrforminL practices requircd bL r.e.'ulation rhit is. markint-all
dlsturbed areas qrul not seedino alt disrurbcd areas. . _
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141h"! is- the probabiliry of the occr,rrence of the evenr which a violated
standand was desigled to prevent? Occurred

I t I PROBABIUTY
. . .  Nong
, i , Unlikely
, . . Likely
r . . Occured

RANGE
0
1-9
10-19
20

ASSIGN PROBABILITYoFffi troTNTS 20-

PROVIDE AN DOI",{IIATION OF POINTS

What is ttre cnenr of acrual or potenrial damage?
RAIIGE 0 - 25r

rln assi$ting points, consider thc durarion and extent of said darnage or
impact, in tenns of arca and irnpact on the public or environment.

PROVTDE AI.I EKPT.\NANON OF POTNTS
ASSICN DAMAGE POINTSI O

B. Hlndrence Violatioru MAX 25 pTS

1- Is this a potential or acrual hindrance to esrforcemenr? _
ileNcs o - zs

Assign- qgrnts bascd on the extent to which enforcement is acrually or
potentlally hindered by the violation.

PROVIDE Af.l EI(PI/U{ATTON OF POTNTS
A&SIGN HINDRAI{CE POINTS

3.

I

TUrAt SERIOUSI{ESS PONTS (A or B) 20
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. i ,  NoNeg l igence
, , , Negligence

Grearer Degrec of Fault

STATE DEGREE oF NEGLIGENCE Ordinary

-ie

Page 3 of +

m, HEGUGENCE I|IAX g0 pTS

A Was this an inadrrertent violation which was unavoid,able by rhe exerclse of
leasonable carc? IF SO - NO hIEGUGEI{CE;
OR Was rhis a failure of a permittee to prevent tlr ocsrtrTence of a violarion
due to indifferencc, lack 6f Atigence, or lack of rcarcnable care, or thc
feilure to abate any violarion dui to the same? IP SO - NEGuGTiVCS:
oR $/as this violation the resulr of rtckless, knowing,-;inilri"'*t
CONdUCI? IF SO - GRFATER DEGREE OF FAUTT TFIAN I-TECUCEI.ICE.

0
1-15
16-30

.{SS[GN NECUGENCE PO{NTS 13

PROVTDE AIV E](PIAI.IATION oF PotNTS

w' GOOD FAITH MAf, 2O PIS. GITHER A or B) (Dpeglot apply to violatjons
requiring no 

"batement mcasure*\

.t Dld.rhe grynlor have on site the resources necessary to achieve compliance
of the violated standard wirhin the permit area?

. . . IF SO - B1SY ABATEMEHT
Easy Abatement Situadon

, , , tmmcdiatc Cmpliam -ll to -2O,
. , , tnrmediately followint the issuance of the NOv)
r . . napid Corylfance -1 to -l0f
, . . (Perminee used diligence to abate the violation)
. , , I.lortnd Compliance 0

Qnerator complied within the abarernenr pcriod required)
(Operator complied wirh conditions and,/orlerms of ipproraed Mining
and Reclamation plan)

I Stign T qP-P€r or lower half of range depending on abarenenr occurring
in tsr or 2nd half of abatement period.
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page 4 of 4

B' Did the p€rmittee nor have the resotuccs at hand to achleve compliancc ORdocs the siruation require the zubmission of plans prior .o p5ni.A ..ri"iry
ro achieve complianci?

, . , IF SO - DIF"ICULT AMrTEf,,lEl.IT

Diffinrlt Abaremenr Siruarion
, , . Rapid Conplimce -l I to -ZO*
. . r (Pcrminee used diligence to abate rhe violation)
. . . Normal C.orryUurcc -l to -IOr
. . . (-Opeqtol gomplied wirhin the abatement period required)
. . . E$cnded C,ompllame O

(Perrninee took rninimat acrions for abatemenr to stay within the
limits of the NOv or the violated standard, or rhe plan iubmineC for
abatement was incomplete)
(Permittee compUed wirh conditions and,/or terrns of approved Mining
and Rcclamarion plan)

EASY OR DIFFICULT ABATzuENT?

PROVIDE Atl gl(Pt-AI.tATION OF POINTS

AS-SIGN COOD FAITH POINTS O

N9t-26A-2 U2

0
?,9
13.  _
0

33

$ 46000

[ .
tI.
I II.
tv.

'lor t lttsToRY POIhrrs
TOTAL SERIOUSNE SS pOtt{TS
TOTAL NEGUGENCS POTNTS
TSTAL GOOD FAITH POINTS

TOTAL ASSESSED POIT.ITS

TOTAL ASSESSED FINE

jbe

si]
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BEFORE TIIE BOARD OF OIL, GAS & MINING

DEPART!.{ENT OF NATURAL RESOURCES

STATE OF UTNI

IN TIIE MATTER OF NOTICE OF
VIOLATION N91-2 5-B-2
HIDDEN VALLEY MINE,
EMERY COT]MTY, UTATI

ORDER GRANTING
HIDDEN VALLEY COAL
COMPANg'S PETITION FOR
TEMPORARY RELIEF

CAUSE NO. ACT/015/A07

a
a

a
a

a
a

a
a

a
a

a
a

on  Februa ry  10 ,  1992 ,  H idden  va l tey  coa l  company  ( "H id -

den  Va l l ey " ) ,  by  and  t h rough  i t s  counse l  o f  r eco rd ,  pe t i t i oned

the  U tah  Boa rd  o f  O i f ,  Gas  &  M in ing  ( "Boa rd " )  f o r  t empo ra ry

re l i e f  conce rn ing  aba temen t  o f  No t i ce  o f  V io l a t i on  N91 -26 -8 -2 ,

par ts  1  and 2  (  "Nov"  )  .  H idden Val ley  has appealed the fac t  o f

t h i s  v i o ta t i on  t o  t he  Boa rd  cha l l eng ing ,  among  o the r  t h i ngs ,  t he

ju r i sd i c t ' i on  o f  t he  D i v i s i on  o f  o i I ,  Gas  &  M in ing  ( "poc t " t " )  t o

issue the NOV and the nature  o f  the abatement  requested by the

NOV-  A  hea r ing  on  th i s  ma t te r  i s  se t  be fo re  the  Board  on  March

25 ,  ! 9g2 .  By  con fe rence  ca I I  be tween  t he  Cha i rman  o f  t he  Boa rd

and  the  pa r t i es  on  F r iday ,  Feb rua ry  14 ,  I gg2 ,  counse l  f o r  DOGM

st ipu la ted  to  a  g ran t  o f  t empora ry  re l i e f  and  bo th  pa r t i es

ag reed ,  o r  i n f o rma t i on  and  be l i e f ,  t ha t  t he  s tay  o f  en fo r cemen t

o f  t he  NOV w i l l  no t  adve rse l y  a f f ec t  t he  hea l t h  o r  sa fe t y  o f  t he

9g
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pub l i c  o r  cause  s i gn i f i can t  imminen t  env i r onmen ta l  ha rm  to  l and . ,

a i r  o r  wa te r  r esou rces .

Based  upon  a  rev i ew  o f 'H idden  Va l l ey ' s  pe t i t i on  f o r

t empora ry  r e1  i e f  ,  t he  p l ead ings  f  i  l ed  i n  t h i s  ma t t e r ,  t he  s t  i pu -

Ia t i on  o f  bo th  pa r t i es  to  tempora ry  re l i e f ,  pu rsuan t  t o  U tah  Code

Ann .  S  40 -10 -22 (3 )  ( c )  ,  t he  Boa rd  g ran t s  H idden  Va I l ey ' s  pe t i t i on

fo r  t empora ry  re l i e f  and  w i I I  ex tend  the  aba temen t  pe r iod  fo r  t he

NOV f rom Feb rua ry  17 ,  L992  t o  t h i r t y  days  f o l l ow ing  t he  Boa rd ' s

en t r y  o f  i t s  w r i t t en  dec i s i on  i n  t he  pend ing  rev i ew  p roceed ings .

ORDERED and ISSuED this /E- day of ? 
f l  

, :rgsz.

CERTIFICATE OF SERVICE

, ' i 3 {  4  i
r  hereby cert i fy thar on this /+"" day of .J l - l rUUti

1992 ,  I  caused  to  be  ma i l ed  f i r s t  c l ass ,  pos tage  p repa id ,  a  t ( y ' ue

and  co r rec t  copy  o f  t he  fo rego ing  Orde r  Gran t i ng  H idden  Va I tey

coa l  company 's  Pe t i t i on  fo r  Temporary  Re l ie f ,  cause  No.

ACT/O15/007 ,  to :

ARD OF OIL, GAq IN  ING

s  W.  Ca r te r ,  Cha i rman

2

.gI
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Norman H. Bangerter

Gornrnor

Dee C. Hansen
Executirre Director

Dianne R Nielson, Ph.D.
Division Director
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DEPARTMENT OF NATT.IRAL RESOURCES
DMSION OF OIL, GAS AND MINING.

355 West North Temple
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203
801 -538-5340

TO:

FROM:

RE:

Carl Roberts, Budget and Accounting^gfficer
{ lli I

vicki Bailey, Executive secretary \/,[r)- - -  
J

Escrow Monies f or ,Notices l l f Violation N9 L-2 6-8-2 r_ Hidden
Val ley Mine. ACT/0L5/007. CalMa! Companies, Emerv County,
Utah

February L2, L992

in the amount of $L,22A from The
escrow pending a Board appeal on

This NOV was issued to The CalMat
Carbon County, Utahe -

Attached is a check
CalMat Companies to be held in
Not ice of  Violat ion N91-2 6-g-2 .
Companiesf , Hidden Valley I ' I ine,

Attachments
cc: L.  Braxton

J. Brown
vb
ESCROW

an equal opporlunity employer

00
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BEFORE THE BOARD OF OIL, GAS & MINTNG

DEPARTI.TENT OF NATURAT RESOURCES

STATE OF UTAII

IN TTIE },IATTER OF NOTICE OF
VIOLATION N9I-25-8-2
HIDDEN VATLEY MrNE,
EMERY COUNTY, [IrAlI

HIDDEN VALTEY COAL COMPANT

PETITION FOR TEMPORARY
RELIEF

CAUSE NO. ACT,/015/007

a
a

a
a

I
a

a
a

a
a

a
a

Pursuan t  t o  U tah  Code  Ann .  S  40 -10 -22 (3 ) ,  App l i can t ,

H idden  Va l l ey  Coa I  Company ,  a  U tah  co rpo ra t i on  (nn idden  Va l l ey " ) ,

by  and  th rough  i t s  counse l  o f  reco rd ,  he reby  pe t i t i ons  the  Board

o f  o i I ,  Gas  &  M in ing  ( "Boa rd " )  f o r  t empo ra ry  r e l i e f  conce rn ing

aba temen t  o f  No t i ce  o f  V io l a t i on  N91 -26 -8 -2  ( "NOV" ) .  Th i s  NOV

was  i ssued  by  the  U tah  D iv i s  i on  o f  O i  1 ,  Gas  &  M in ing  (  "DOGM"  )  on

November  22 ,  1991 ,  conce rn ing  rec l ama t i on  o f  t he  H idden  Va I l ey

M ine  (  "M ine"  )  ,  Pe rm i t  No .  ACT/0 I5 /002  .  A  copy  i s  a t tached  as

Exh ib i t  r rA .  r r  H idden  Va l l ey  has  appea led  the  f  ac t  o f  t h i s  v io la -

t i on  t o  t he  Boa rd  o f  O i I ,  Gas  &  M in ing  ( "Boa rd " )  t o  cha l l enge ,

among  o the r  t h ings ,  t he  j u r i sd i c t i on  o f  DOGM to  i ssue  the  NOV and

the nature  o f  the abatement  requested by the NOV.  Hidden Val -

l ey ' s  app l i ca t i on  fo r  Board  rev iew  and  memorandum in  suppor t  i s

f  i  led  s  imul taneous ly  w i  th  the Appeal  .
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The  M ine  has  been  rec ra imed  and  revege ta ted  i n  acco r -

dance wi th  a  rec lamat ion p lan approved by DOGM. Under  the terms

o f  t he  NOV,  DOGM is  now reques t i ng  tha t  new a reas ,  no t  f o rmer l y

i den t i f i ed  i n  t he  rec l ama t i on  p l an ,  be  reseeded  and  revege ta ted .

(uOV Par t  2  o f  2 ,  .  H idden  Va l l ey  i s  ob j  ec t  i ng  to  th i s  aba temen t

ac t i on  due  to  i t s  conce rn  tha t  t he  reseed ing  and  revege ta t i on

w i I I  d i s t u rb  t he  rec l a imed  a rea  and  cause  e ros ion  o f  s l opes .  I n

add i t i on ,  t he  reseed ing  and  revege ta t i on  ac t i v i t i e s  w i I I  ex tend

the  pe r i od  o f  l i ab i l i t y  unde r  H idden  Va I l ey ' s  r ec l ama t i on  bond .

H idden  Va I ley  a l so  ob jec ts  to  aba temen t  ac t i on  requ i red  under

Par t  1  o f  t he  NOV conce rn ing  submiss ion  o f  an  e ros ion  con t ro l

p l an .  I f  t he  NOV i s  vaca ted ,  t h i s  p l an  w i l l  no t  be  regu i red .  I t

i s  an  unnecessa ry  was te  o f  resou rces  to  requ i re  such  a  p lan  un t i l

t he  f  ac t  o f  t he  v i o l a t  i on  i s  r ev i ewed .

F ina l l y ,  bo th  Pa r t s  1  and  2  o f  t he  NOV a re  be ing  cha l -

l enged  on  j u r i sd i c t i ona l  g rounds  on  t he  bas i s  t ha t  ( 1 )  H idden

Va I Iey  i s  exempt  f rom regu la t i on  under  the  U tah  Coa l  M in ing  &

Reclamat  ion Act  (  "UMCRA" )  ;  Q)  the NOv is  bar red by the s ta tu te

of  I  imi ta t  ions app l  icab le  to  UMCRA;  and (3  )  the NOV is  bar red by

wa ive r ,  es toppe l  and  l aches .

Under  the  te rms  o f  t he  NOV,  ds  mod i f i ed ,  reseed ing  and

revege ta t  i on  mus t  occu r  no  l a te r  t han  Februa ry  17  ,  J -992 .  H idden

Va I ley  respec t fu l l y  reques ts  an  ex tens ion  i n  t he  aba temen t  pe r iod

2
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RESPECTFULLY SUBMITTED this 10 th  day  o f  Feb rua ry ,  1992 .

a  P ro fess iona l  Co rpo ra t i on
215  Sou th  S ta te  S t ree t
Twe l f t h  F loo r
P .O .  Box  510210
Sa I t  Lake  C i t y ,  U tah  84151
Te lephone :  ( 801 )  S :1 -8900
At to rneys  fo r  H idden  Va l l ey  Coa I

Company

CERTIFICATE OF SERVICE

I  he reby  ce r t i f y  t ha t  on  t h i s  10 th  day  o f  Feb rua ry ,

J -992 ,  a  t rue  and  co r rec t  copy  o f  t he  fo rego ing  Pe t i t i on  fo r  Tem-

po ra ry  Re l i e f  was  hand  de r i ve red  t o  t he  f o l l ow ing :

D r .  D ianne  R .  X ie l son ,  D i rec to r
U tah  D i v i s i on  o f  O i I ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  350
355 West  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  84180

Jan  Brown ,  Docke t  Sec re ta ry
U tah  Board  o f  O i  1  ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  350
355  Wes t  Nor th  Temp1e
Sa l t  Lake  C i t y ,  U tah  84180

Den i se  A .  D ragoo
FABIAN & CLENDENIN,

DAD:121191b
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BEFORE TTIE BOARD OF OIL, GAS & MINING

DEPARTTTENT OF NATTIRAL RESOURCES

STATE OF UTAII

rN TIrE I,|ATTER OF TtrE REQUEST OF
HIDDEN VALLBY COAL COMPANY FOR
AI.I INFORMAL HEARING ON TTIE FACT
OF VIOLATION,/PROPOSED PENATTY
FOR Ngl-26-g-2

HIDDEN VALLEY COAI COMPANY
MEMORA}IDT]M OF POINTS A}ID
AUTTIORITIES IN ST]PPORT OF
VACATING H91-26-B-2

CAUSE NO. ACT,/oI5/007

a
a

a
a

a
a

a
a

o
a

a
a

Hidden va t rey  coar  company (nHidden va l rey" ) ,  by  and

through i t s  counse l  o f  record ,  reques ts  tha t  Not ice  o f  V io la t ion

N91-26-8-2  (  "Nov"  )  and the  f  ina l  assessment  o f  $ r  ,220 in  penar -

t i es  be  vaca ted  in  i t s  en t i re ty  fo r  the  fo l low ing  reasons :

I. STATEMENT OF FACTS

1 .  on  November  22 ,  1991 ,  DOGM issued  Nov  91 -26 -g -2  to

H idden  Va l l ey .  Pa r t  1  o f  2  o f  t he  Nov  was  w r i t t en  f o r  f a i l u re  t o

ma in ta i n  d i ve rs  i ons  and  f  a i  l u re  t o  m in im i ze  e ros  i on  t o  t he  ex ten t

poss ib l e  i n  acco rdance  w i t h  U tah  Admin i s t r a t i ve  Ru le

614 -30J - -742 .312 .1  and  614 -301 -742 . ! ! 3 ,  w i t h  r espec t  t o  t he  road

ou ts l opes  and  ups lopes .  Pa r t  2  o f  2  was  w r i t t en  f o r  f a i l u re  t o

c l ea r l y  ma rk  w i t h  pe r ime te r  ma rke rs  a I I  d i s t u rbed  a reas  and  f a i l -

u re  to  seed  and  revege ta te  a l I  d i s tu rbed  a reas ,  i n  acco rdance

w i t h  u tah  Admin i s t r a t  i ve  Ru le  514 -301 -521 .251  and  614 -301 -354 ,
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to  the road and s t ream d is turbed outs lopes and road

The Nov re ra tes  to  the  H idden va l ley  coa l  Mine  Rec-

(  t t re "Reclamat ion p lan" )  approved by DOGM in May,

I  l ' : ^

wi th  respec t

ups lopes .

2 .

lamat  ion  p lan

1995 .

3 .  A l though  the  Rec lamat ion  P lan  was  submi t ted  fo r  t he

M ine ,  t he  ope ra to r  had  no  i n ten t  t o  conduc t  su r f ace  coa l  m in i ng

ope ra t i ons  a t  t he  M ine .  A f f i dav i t  o f  H idden  va r l ey .

4 .  On  December  17  ,  1991 ,  DOGM issued  a  p roposed

assessmen t  f o r  t he  NOV in  the  amoun t  o f  $?50 .00  fo r  Pa r t  1  and

$450 .00  f o r  Pa r t  2 .

5 .  on  December  20 ,  1991 ,  DOGM he rd  an  i n fo rmar  hea r i ng

to  rev iew  the  fac t  o f  t he  v io la t i on  and  an  assessmen t  con fe rence

regard ing  the  p roposed  assessmen t .

5 .  on January  !7  ,  Lggz ,  DOGM issued an rn formal  order

( " I n fo rma l  O rde r " )  upho ld i ng  t he  f ac t  o f  t he  v i o l a t i on  and

extend ing the abatement  date  for  the NOV to  and inc lud ing Febru-

a ry  17 ,  1992 .  Pena l t i es  due  and  payab le  unde r  t he  f i na l i zed

assessment  were ord .ered to  be pa id  to  DOGM wi th in  30 days f rom

the January  17 ,  J -gg? order .

1 .  H idden  va l l ey  pa id  DOGM fo r  pena r t i es  unde r  t he

f i na l i zed  assessmen t  by  check  submi t ted  on  Februa ry  I0 ,  JggZ .

2
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Hidden va l ley  reques ts  tha t  DoGM re ta in  th is  pena l ty  payment  in

escrow unt  i  I  th is  mat te r  has  been f  inar ry  dec ided, .

I I . ARGTJMENT

A. HIDDEN VALLEY IS EXEMPT FROM REGULATION TJNDER THE FEDERAT
STIRFACE MINING CONTROL & RECLAT,{ATION ACT AI-ID TTIE UTATI COAL
MINING & RECLAMATION ACT

The  H idden  va r tey  M ine  (  t ne  "M ine"  )  has  neve r  been

opera ted  as  a  commerc ia l  ven tu re  and  i s  exempt  f rom regu la t i on

under  the  f  ede ra l  Su r f  ace  M in ing  Con t ro l  6 ,  Rec lamat  i on  Ac t

(  nsMcRA" )  and the u tah Coal  Min ing 6 ,  Rec lamat  ion Act  ( 'ucMRA" )  .

Exp lo ra to ry  ope ra t i ons  a t  t he  M ine  were  conduc ted  p r i o r  t o  L977 i

however ,  no t  a  s ing le  ton  o f  coa l  has  been  taken  f rom the  M ine

s ince  enac tmen t  o f  t he  Sur face  M in ing  Con t ro l  &  Rec lamat ion  Ac t

o f  ( " sucna " )  on  Augus t  3 ,  1977 .  see  A f f i dav i t  o f  H idden  va l l ey .

Due  to  th i s  f ac t ,  t he  M ine  i s  exempted  f rom regu la t i on  under

SMCRA and t rMcRA.  Sect ion ?01(13)  o f  SMCRA def  ines an "operator , ,

as  one who removes or  in tends to  remove more than 250 tons o f

coa l  i n  any  twe lve -mon th  pe r iod  i n  any  one  l oca t i on .  See

s 40-10-3(7) ,  ucMRA.

The regu la t  ions implement  ing

de f i n i t i on  as  a  2SO- ton  I im i t a t i on  on

Fed .  Req .  1491S- I49 I6  ( I 929 ) ;  D .  Hun t ,

SMCRA have app l ied th is

SMCRA's  cove rage .  See  44

Vo l .  2  Coa I  Law &  Requ la -

t  i on  S  42 .01 (2 )  .  The  O f  f  i ce  o f  Su r f  ace  M in ing  (  "OSM"  )  r egu la -

t i ons  a t  30  c .F .R .  S  700 .11 (a )  ( 2 )  ( r g9 r )  app r i es  sMcRA to  a r l

3
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coa l  exp lo ra t i on  and  su r face  coa l  m in inq  and ,  rec lamat ion  ope ra -

t  i ons  qxcep t :

The  ex t rac t i on  o f  250  t ons  o f  coa l  o r  l ess  by
a  pe rson  conduc t i ng  a  su r f ace  coa l  m in i ng  and
rec lama t i on  ope ra t i on .  The  pe rson  who
in tends  to  remove  more  than  2SO tons  i s  no t
exempted.

r t  i s  c l ea r  t ha t  250  t ons  o f  coa l  we re  no t  m ined  by

H idden  Va l l ey  a f t e r  Augus t  3 ,  1977 .  I n  add i t i on ,  con t ra r y  t o  t he

f i nd ings  o f  t he  I n fo rma l  O rde r ,  t he  reco rd  i s  c l ea r  t ha t  H idden

Va l  l ey  d id  no t  "  i n tend"  to  m ine  250  tons  du r  i ng  the  pe rmanen t

p rog ram.  A f  f  i dav i t  o f  H idden  Va I l ey .

H idden  Va l l ey  has  been  c i t ed  f o r  a l l eged  v i o l a t i on  o f  a

rec lamat ion p lan approved under  the permanent  program of  UCMRA.

A  rec lamat ion  p lan  ra the r  t han  a  m in ing  pe rm i t  was  ob ta ined  when

H idden  Va t tey  conc luded ,  o f te r  exp lo ra t i on  ana lys i s ,  t ha t  poo r

qua l i t y  o f  coa I ,  coup led  w i t h  excess i ve  p repa ra t i on  and  t r anspo r -

ta t  i on  cos ts ,  made  the  p ro j  ec t  unworkab le .  Le t te r  da ted  December

30 ,  1991  a t t ached  he re to .

rn  add i t i on ,  t he  f ac t  t ha t  H idden  va r l ey  subm i t t ed  a

rec lama t i on  p l an  t o  t he  D i v i s i on  does  no t  ves t  j u r i sd i c t i on  unde r

SMCRA or LIMCRA where none ex ists .  p laguemi nes port  ,  Harbor and

Te rm ina l  D i s t  .  v .  Fede ra l  Ma r  i  t  img  Conun '  n ,  838  F .  2d  535  ,  542  n .  3

(D .c .  c i r .  r ggg ) ;  see  a l so ,  A , / s  I va r i ns  Bede r i  : r .  un i t ed  s ta tes ,

g9 r  F .2d  r { 41 ,  1445  (D .C .  C i r .  1gg0  )  .

O i r ' .
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Exempt ion  o f  t he  M ine  f rom regu la t i on  under  sMcRA i s

cons i s ten t  w i t h  t he  I n te r i o r  Boa rd  o f  Land .  Appea l s '  ( " IBLA ' s " )

r a t i ona le  i n  C i t i ze .nF  f o r  t he  P rese rva t i on  o f  Knox  Coun tv ,  81

IBLA  209  (1984 ) .  I n  t ha t  case ,  t he  IBLA  de te rm ined  t ha t  an  ope r -

a t i on  ex t rac t i ng  coa l  du r i ng  t he  i n te r im  p rog ram was  no t  r equ i red

to  ob ta in  a  m in ing  pe rm i t  under  the  pe rmanen t  p rog ram and  was

on ly  sub jec t  t o  rec lamat ion  under  the  pe rmanen t  p rog ram.  The

IBLA  s ta ted :

Bo th  coa l  m i  n  i  ng  and  the  respons  i b i  I  i  t y  f o r
rec l ama t i on  mus t  ex i s t  w i t h i n  a  d i sc ree t
j u r i sd i c t i ona l  t ime  pe r i od  f o r  t he  requ i re -
men ts  o f  t ha t  t ime  pe r iod  to  be  imposed .
Because  o f  t he  j u r i sd i c t i ona l  " b reak "  be tween
the  i n te r im  p rog ram and  the  pe rmanen t  p ro -
g r?m,  OSM be l i eves  tha t  t hose  ope ra t i ons
wh ich  had  ex t rac ted  coa l  on l y  du r ing  the
i  n ter  im per  i  od and wh i  ch  no l /  engage on ly  i  n
rec lamat  i on  ac t  i v  i t  i  es  a re  no t  sub j  ec t  t o
pe rm i t t i ng  requ i remen ts  o f  t he  pe rmanen t  p ro -
g ram.  .  .  .  I f  t he  two  ac t i v i t i e s  ( coa l  m in -
i ng  ?nd  i t s  concom i tan t  r ec l ama t i on  regu i re -
men t )  t ha t  t r i gge red  t he  p resen t  ob l i ga t i on
in  one  reg ime  a ie  no t  p re l en t  i n  t he  o the r ,
t he  pe rm i t  ob l i ga t i on  i s  no t  t r i gge red .

rd .  p .  7 .  Based  on  t h i s  r eason ing ,  H idden  Va l l ey  i s  exemp t  f r om

regu la t  i on .  No  coa l  m in i ng  ac t  i v i t y  occu r red  a t  t he  M ine  a f  t e r

L977  du r ing  the  i n te r im  p rog ram;  the re fo re ,  rec lamat ion  canno t  be

requ i red under  the permanent  program.

Hidden Vat ley  is  exempt  f rom regu la t ion under  SMCRA and

t lMCRA. Theref ore ,  the NOV i  n th i  s matter mus t  be vacated .
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B. TTIE NOV IS BARRED BY TIIE APPLICABTE STATUTE OF LIMITATION

The  Nov  i s  ba r red  under  the  s ta tu te  o f  r im i ta t i on

appl icab le  to  Sta te  enforcement  ac t ions under  UCMRA. Pursuant  to

S  40 -8 -9 (2 )  o f  t he  u tah  M ined  Land  Rec tama t i on  Ac t :

No  su i t ,  ac t i on  o r  o the r  p roceed ing  based
upon  a  v i o l a t i on  o f  t h i s  chap te r ,  o r  any  ru l e
o r  o rde r  i ssued  under  th i s  chap te r ,  may  be
commenced  o r  ma in ta ined  un less  the  su i t ,
ac t  i on  o r  p roceed ing  i s  commenced  w i th in  two
yea rs  o f  t he  da te  o f  t he  a l l eged  v i o l a t i on .

Th is  two -yea r  s ta tu te  o f  l  im i ta t  i on  i s  i nco rpo ra ted  i n to  UMCRA

pursuan t  t o  U tah  Code  Ann .  S  40 -10 -4 .  DOGM has  spec i f i ca l l y

app l i ed  the  two-yea r  s ta tu te  o f  l im i ta t i ons  to  the  U tah  Coa I  p ro -

g ram unde r  Ru Ie  514 -1Q-900 (a )  ( 1990 ) .  These  ru l es  we re  i n  e f f ec t

in  November ,  1991 when the Nov was issued.

The  Nov  was  sen t  v i a  ce r t i f i ed  ma i l ,  r e tu rn  rece ip t

reques ted ,  oD  November  22 ,  1991 .  V io la t i on  I  o f  2  re la tes  to

road outs lopes and ups lopes and V io la t ion 2  o f  2  re la tes  to  road

and s t ream d is turbed outs lopes and road ups lopes.  Cont rary  to

the  f i nd ings  se t  f o r th  i n  t he  In fo rma l  Orde r ,  t hese  a reas  were

no t  i nc luded  i n  the  rec lamat ion  p lan  app roved  by  DOGM in  1985 .

A t  t he  I n fo rma l  Hea r i ng  O f f i ce r ' s  r eques t ,  H idden  Va I l ey  measu red

by  p lan ime te r  t he  d i s tu rbed  a reas  wh ich  DOGM requ i red  to  be

rec la imed under  the approved,  p lan as 4 .2  acres for  the pad and

1 .9  ac res  fo r  t he  road .  The  new a reas  c i t ed  by  the  Nov  i nvo l ve

io
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an  add i t i ona l  5 -5  ac res  no t  i nc luded  i n  the  app roved  p lan  o r  rec -

Iamat  ion bond.  ,

H idden var rey  posted a  bond in  the amount  o f

$17 I , 715 .00  based  upon  t he  app roved  rec l ama t i on  p Ian .  E f f ec t i ve

June  1 ,  1988 ,  DOGM approved  H idden  Va l l ey ' s  phase  I  bond  re lease

reduc ing  t he  amoun t  o f  r ec l ama t i on  I i ab i l i t y  t o  r e f l ec t

back f i l l i ng ,  g rad ing  and  revege ta t i ng  ac t i v i t i e s  unde r taken  by

the  ope ra to r .  Fa i l u re  o f  DOGM to  take  en fo rcemen t  ac t i on  o r  o th -

e rw ise  requ i re  the  ope ra to r  t o  i nc lude  road  ups lopes  and

downs lopes  under  the  rec lamat ion  p lan  w i th in  two  yea rs  o f  t he

p lan  app rova l ,  o r  ce r ta in l y  w i th in  two  yea rs  o f  phase  I  bond

re lease,  now bars  DOGM f rom enforc ing the Nov.

The In formal  Order  improper ly  conc ludes that  the areas

c i t ed  by  t he  Nov  we re  i nc l uded  i n  t he  Rec lama t i on  p l an .  wh i l e

H idden  Va l l ey  d i spu tes  DOGM's  f  i nd i ng ,  even  i f  t he  a reas  i n  d i s -

pu te  we re  i nc l uded  i n  t he  Rec lama t i on  P Ian ,  t he  s ta tu te  o f  I im i -

ta t i ons  s t i l l  ba rs  the  NOV.  A  cause  o f  ac t i on  under  UCMRA

acc rues  upon  v io la t i on  o f  t he  Ac t ,  rd the r  t han  upon  admin i s t ra -

t i ve  de te rm ina t i on  o f  t he  v i o l a t i on .  Unexce l l ed  Chemica l  Co rp .

v .  I J .S . ,  345  U .S .  59  (1953 ) .  The re fo re ,  t he  NOV i s  t ime  ba r red .

7

75



1: . r l ' o/ ' '  \
'| ::.,'::

c. TTIE DIVISION HAS WAIVED OR IS ESTOPPED FROM TAKING
ENFORCEMENT ACTION

As  se t  f o r th  above ,  DOGM fa i l ed  to  regu i re  rec lamat ion

of  road outs lopes and ups lopes in  e i ther  the approved,  Rec lamat ion

P Ian  o r  p r i o r  t o  app rova l  o f  Phase  I  bond  re lease .  The  e f fec t  o f

a  bond  re lease  was  recen t l y  d i scussed  by  the  Un i ted  S ta tes  Cour t

o f  Appea l s  f o r  t he  D i s t r i c t  o f  Co lumb ia  C i r cu i t  i n  Na t i ona l  w i l d -

I i f e  Fede ra t i on  v .  Lu ian ,  1991  w .L .  257252  (D .C .  C i r .  Dec .  10 ,

1991 )  .  r n  t ha t  case ,  t he  D .  c .  C i r cu i t  uphe ld  oS t " t Js  r u l es  t e rm i -

na t i t g  r egu la to r y  j u r i sd i c t i on  upon  f i na l  bond  re l ease .  A l t hough

the  bond  re leased  i n  th i s  ma t te r  was  a  phase  I  re lease  and  no t  a

f i na l  bond  re l ease ,  t he  ra t i ona le  o f  t he  Cou r t  i s  app l i cab le

he re .  The  Cour t  f ound  tha t :

The  regu la t i on  a r so  s t r i kes  a  reasonab re  ba r -
ance  be tween  the  g radua l  i nc rease ,  due  to
improv ing  techno togy ,  i n  wha t  l eg i t ima te l y
may be demanded of  an opet ra tor ,  and an opera-
t o r ' s  need  f o r  ce r t a i n t y  r ega rd ing  c l osed
s i tes .  .  .  .  I t  nou ld  no t  ne  app iop r ia te  .  .
.  to  requ i re  operators  who had .  .  .  met  the
s tandards  o f  t he i r  pe rm i t s  and  the  app r i cab le
regu la to r y  p rog ram to  .  .  .  r ec l a im  [ i n
acco rdance  w i t h  new  techno logy l .  53  Fed .
Res .  44351  (1988 ) .

r d .  p .  5 .  I n  t h i s  case ,  DOGM i s  a t t emp t i ng  t o  impose  s t r i c t e r

s tandards than those requ i red under  the Rec lamat ion p lan approved

in  1986 .  DOGM has  had  more  than  f i ve  yea rs  i n  wh ich  to  rev iew

the  p lan  and  de te rm ine  i t s  adequacy .  Dur ing  tha t  pe r iod  o f  t ime ,

B
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DOGM has  app roved  H idden  Va t ley ' s  rec lamat ion  ope ra t i ons ,

approved Phase I  of  those operat ions and has approved a conmensu-

ra te  r educ t i on  i n  t he  rec l ama t i on  bond .  As  se t  f o r t h  by  t he  D .C .

C i r cu i t  i n  Na t i ona l  W i l d t i f e  Founda t i on ,  t he  ope ra to r  i s  en t i t l ed

to  re l y  on  an  app roved  Rec lamat ion  P Ian  and  bond  re lease  to

assu re  some regu la to ry  ce r ta in t y .  Impos i t i on  o f  t he  NOV i s  now

es topped  o r  wa ived  by  DOGM's  app rova l  o f  t he  Rec lamat ion  P lan

and, /or  the Phase I  bond re lease.

Fo r  t hese  reasons ,  t he  NOV and  the  f i na l  assessmen t  i n

th i s  ma t te r  mus t  be  vaca ted  and  the  pena l t y  paymen t  mus t  be

re tu rned  to  H idden  Va l l ey .

RESPECTFULLY SUBMITTED th is  10th  day o f  February ,  1992.

a  P ro fess  i ona l  Corpo ra t  i on
215  Sou th  S ta te  S t ree t
Twe l f t h  F loo r
P .O .  Box  510210
Sa l t  Lake  C i t y ,  U tah  84151
Te lephone :  ( 801 )  Sg1 -8900
At to rneys  fo r  H idden  Va l l ey  Coa I
Company

FABIAN & CLENDENIN,

9
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CERTTFTCATq OF SERVTCE

r  he reby  ce r t i f y  t ha t  on  t h i s  lO th  day  o f  Feb rua ry ,

1992 ,  a t  rue and correct copy of the f  orego i  ng MEMORANDLJM OF

POINTS AI ID AUTHORITIES was hand de l  ivered to  the f  o l lowing:

Jan  B rown ,  Docke t  Sec re ta ry
U tah  Boa rd  o f  O i  1 ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  350
355  Wes t  Nor th  Temp le
Sa I t  Lake  C i t y ,  U tah  B4 IB0

Dr .  D ianne  R .  N ie l son ,  D i rec to r
U tah  D i v i s  i on  o f  O i  1 ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  350
355 t {es t  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  B4 IB0

DAD:  123091a

r o: - . , . ,
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BEFORE Tlm BoARD OF OrL, cAS & MTNTNG

DEPARTTIENT OF NATTIRAL RESOURCES

STATE OF UTAII

IN TTM MATTER OF NOTICE OF
VIOI,ATION N91-26 -B-2
HIDDEN VALLEY MTNE,
ET,IERY COUNTY, UTAII

a
a

a
a

a
a

a
!

a
a

HIDDEN VATLEY COAI COMPAI.IYT S
APPTICATION FOR BOARD REVIEW
OF CITATION

CAUSE NO. Agr,/0L5/007

Pursuan t  t o  L IMC 843 .16 ,  app r i can t  H idden  va l l ey  coa l

company  ( "H idden  va l l ey " ) ,  by  and  th rough  i t s  counse r  o f  reco rd ,

he reby  pe t  i t  i ons  the  u tah  Board  o f  o i  1 ,  Gas  6 ,  M in i l g  (  "Board , ,  )  f  o r

rev i ew  o f  t he  f ac t  o f  no t i ce  o f  v i o l a t i on  9 l - 26 -8 -2  ( "Nov " )  i s sued

by  t he  U tah  D i v i s  i on  o f  O i  1 ,  Gas  &  M in ing  (  "DOGM"  )  r ega rd ing  H id -

den  va l l ey  M ine  Perm i t  No .  AcT /0Ls /007 .  A  copy  o f  t he  Nov  i s

a t t ached  as  Exh ib i t  "A .  "  I n  add i t i on ,  H idden  va l t ey  seeks  rev i ew

o f  DOGM's  f i na l  assessmen t  i n  t h i s  ma t t e r .  A  copy  o f  t he  f i na l

assessmen t  i s  a t t ached  he re to  as  Exh ib i t  ' 8 . "  A I so  enc losed  i s  a

check payable  to  DOGM in  the amount  o f  the penal ty  assessed there-

under .  Th i s  penar t y  shou ld  be  he rd  i n  esc ro \ {  pend ing  f  i na r  reso -

I u t  i on  o f  t h  i s  ma t t e r  .

For  the reasons set  for th  in  the Memorandum of  po in ts

and  Au tho r i t i es ,  H idden  Va I ley  reques ts  the  Board  to  vaca te  the

NOV and  t he  f i na t  assessmen t  i n  i t s  en t i r e t y  and  re tu rn  t he

6f)
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esc rowed  pena l t y  t o  app l i can t .  H idden  Va l l ey  reques ts  a  hea r ing

be fo re  the  Board  on  these  ma t te rs  a t  i t s  nex t  regu la r l y  schedu led

mee t i ng  i n  Sa I t  Lake  C i t y ,  U tah .

I n  add i t i on ,  H idden  Va l l ey  has  pe t i t i oned  t he  Boa rd  f o r

tempora ry  re l i e f  conce rn ing  aba temen t  t he  NOV pend ing  rev iew  o f

t h i s  ma t t e r  by  t he  Boa rd .  A  ru l i ng  on  t he  Pe t i t i on  f o r  Tempora ry

Re l i e f  shou ld  be  made  no  l a te r  t han  Februa ry  14 ,  1992 ,  wh ich  i s

the  l as t  \ ^ ro rk ing  day  p r i o r  t o  t he  cu r ren t  dead l  i ne  f  o r  aba temen t

o f  t he  NOV on  Februa ry  !7 ,  ! 992 .  Th i s  aba temen t  dead l i ne  i s  se t

on  a  t ega l  ho l i day .

{ t.,t i

RESPECTFULLYSUBMITTEDth is f f i ^ ,o fFebruary , Igg2 .

a  P ro fess iona l  Co rpo ra t i on
215  Sou th  S ta te  S t ree t
Twe l f t h  F loo r
P .O .  Box  510210
Sa l t  Lake  C i t y ,  U tah  84151
Te lephone :  ( 801 )  Sg l -8900
At to rneys  fo r  H idden  Va l l ey

CoaI Company

A.  Dragoo
FABIAI' I  & CLENDENIN,

2
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r  he reby  ce r t i f y  t ha t  on  t h i s  10 th  day  o f  Feb rua ry ,

a  t rue  and  co r rec t  copy  o f  t he  fo rego ing  App l i ca t i on  fo r

Rev iew  \ {as  hand  de r  i ve red  to  the  f  o l l ow ing :

Jan  B rown ,  Docke t  Sec re ta ry
U tah  Boa rd  o f  O i f ,  Gas  &  u i n i ng
3  T r i ad  Cen te r ,  Su i t e  3S0
355  Wes t  Nor th  Temp le
Sa I t  Lake  C i t y ,  U tah  B4 tB0

Dr .  D ianne  R .  N ie l son ,  D i rec to r
U tah  D i v i s i on  o f  O i l ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  3S0
355  Wes t  Nor th  Temp le
Sa l t  Lake  C i t y ,  U tah  84190

[ .':.
I
t , .

,,1- .1 r r_i:
'u , ,1:* '

J -992  ,

Board

DAD:021092b
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JBR CCJIISULTHI.]TS GROUP

Moillng

O,vnershiF CotegOry

Tirne of lnspeifjrrn

Operotcr Nqmq !"rl*rjhT Fermihee )
Morling Address

NO. N Q l. ?,6- 8,:XL, _

tr reaeror

P . 1

c
.9
_qr

o
--Io'5
rts

o
o
.g
.{r

o
,l-
rEl

E unc"tsround

fr ree

'  . :  .
un@ oufhority of th6 utoh ccor rt1ry1-q 

"rid.Recfo,morion Act, E rql qsl&1 er s€q., uroi code Anttatoted, 1g53,the ur'd€fsfrn?q luffnrPnrtinrrnrnntrrtnrn nf tho nhrkion or oil. cu, B l,l;,,;,,e i,.,.r .-*r rdusrqrq.l (J,r rNpecnon oroDcve min€ on sbov€ octe cnd hos fofia ;oio'iiir4s; ol inq qJr *gruroriorri ar requirEd perrnir co.dftbn(s) ristedin onachrn€nt(s)' This notice;#it"6il;";il; rg6tice of vrororkjn kr eoch viotrilon tisred,

H-Hl;Htj^lTirfllHii""HHru: wifhin rne desisnofed qboremenr tirne you qre responsibre fu doins orl
The under$gn€d tepres€ntcfive ti^+ thot cessqlisnsl.mintng is F ls,not H'erprEssty or in procticol erfec,t required
llilfftrllfirl"j l|!|!Tff" 

:*i''rng:';ll;-'-;fit*ing cobr rrom ine eorin oi aw6ste pir'a ano iror:porrins ir
This nolic€ sholl remoin in efferct unlllt..1qrT os plorided on rarersa side of thig form, or is ffiodified. lerrninotedorrrscoied rry writt€n notfce of on ot rnottz,#"rlpr-"#,irow"- oi in" iirJ.to of the oiuisio.r of cr't. Gos & Mining. lime foroDof€rnent trlq/ be exlended by 

"urn*i#-t6tr 

'*rorlve 
forgooo coiJs€, lf o request ls msde wi;run o reosonobretime belore the end ol coorE.ehipeloo.

Do leo rsen*e lmo i i i ngT i rneo f seo* i * /mo i l i ng j . - 0o , rn .RJp ' * ,

wHrlE-OOGM V€tLOrv-OS!4

oOGM/rsv.l

HM+P€RMmEE/ep€ttArCp GO19E1111g$NOry f gE
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brand falr transmittal memo 76Zl I

E X H I B I T  
T ' A T I

-11t* 31
sqt a,g t!, t{t a-* trro

3lrkrd Cqnrer . fuite 3Sr0 . $$ilr
Page r ortl,--

To the folcrding permlilee or Operotoc

p.rn,to . . ,_n

Yrv'rv'v'='i 
r|.fz-r I g t .

SEE NF/ERSE SIOE

Qc: lYr. Ko,L Knoog.
on squo, oppatunrty empbyer
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NOTICE OF VIOLATION NO. N QI. Z6-8-A

Violotion ir.lo | +f3--

Pradsions of ccf. reguloilons or perrrlt violaled

Ponirrn of operoflon io whicfr noii." oppfle,s

PT'olP'* 
required (includins ony inr€firn stepe)

A.botement tirne (trrctuOing inlerim sreps)

rftr{rE-t}ocM VETLO|J€SIi prHK.FfnilfnEE/oFERArOrt 
GorDENfiOO{vcv tnE,

on equol opportunily arnploiyer



JER CONSIJLTRNTS GROUP
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NOIICE OF VIOLATION NO. N

Vrolrticn nn L---ot ^ . ,,

Noture of viotothn

, .':

o
,*.i.-'E-

qvA6,B,lx

Fiovlstrrs of ost, reguloilgru or permif vbk:ted

Portion of @sotion fo whbh notice oppli€g

,!:-.

Remediol oc?ion required (lncUdtrlg ony interlm rteps)

Abstemenr llme (lncluding trrterlm steps)

rrlrrilE-ooGM yEtrgu/€sM ptrr,(,pfnMmE5/Opf RAroR G,oroENns'i0cv f[E

on equof opFortunily emptoyy t1/ t5
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Normrn ll. Blrltrrtr:r
Qrur-;1'13

Dee C. Hrnxnr
lX.\ \rlpr Orut.lur

f)ianne R. Nt*lrurr, Ftr Ir,
Dir{:l,tr ltlrerr'r

State of T-Itah
DEPARTMENT OF NAruRAI, RNSOURCE.q
DIVISION OF OIL, GAS A}ID MiI{ING
sss wfrt Nqlh Turrple
3 Tr'aJ Csnlsr. Sr.i |e a5O
Ssrr Lst(e iity. Ureh g.{t60-tio3

801-538-53{0

Decernber 17, 1991

CERTIFIED RETURN RECEIPT
P o74 979 173

Mr, Lee Edmonson
CALMAT Company
Properties Division
1801 East University Drive
Phoenix, Arizona BS0g4

Dear Mr. Edmonson:

Re: Proposed Assessment for $tate ViolErlion No, N91-26-8-2 Hidden Valfey Cge!
Qpmpgfry. Hidden Valley Mine Mine, ASl015/007, Fofder #5. Emery County.
ulah

The undersigned has been appointed by the Board of Oil, Gas snd Mining as
the Ass€ssrn€nt Officer for assessing penalties under R614-401.

Enclosed ls the proposed civil penatty asssssm€nt for the above-referenced
vlolation, The vlofation wa$ lssued by Division fnsp€ctor, William J. Malencik on
Novernber t2., 1991. Rule R614-401-600 et, sec, has been utilized to formulate the
Proposed penalty. By these rules, any written lnformation which was subrnitted by
you or your agent, within fifteen (15) days of receipt of the Notice ot Violation, has
been considered In determining the facts surrounding the violation and the amount of
penahy.

Under F614-401-700, there are two informal appeal optiofi$ available to you:

1. lf you wish to informally appeal the fqcl of this violation, you should file a
written request for an Informal Conference wlthin 30 days of receipt ot
thie f€tter. This conference will be conducled by the Divislon Director.
Thb lnformal Gonference is distinct from the Assessrnent Conferenc€
regarding the proposed penalty.

8n €q{.lt OppOrirnily Uinpr,Oy0|

Dec I7 ,9 I  '  : 56  Nc .0 t9  P .02/. / ' : ' .  . ' -' ;  . . ,  i l
v
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N91-20-g-2

ACT/01 51ffi7
December 17, lggl

2. lf you wish to review the proposed penalty asses$ment, you should file a
wlitten request for an Assessment ConferencE within 30 days of receipt
of this letter, lf you ara also requesting a revianr of the fact of violation,
as noted in Paragraph 1, the Assessmbnt Conference will be scheduled
immediately following thet review.

lf a tlmely requ€st for revlew ls not made, tho fact of vlolation wlll stand,
the propoleq penalty(lea) witl become tlnal, ani the penalty(les) wlll be due and
payable wlthln thirty.(q days of the proposed asse;smeni,' P6ase remit payment
to the Division, mall c/o Vicki Baitey.

$incerefy,

&F/rH4/
/ Joseph G. Hefrich

Assessment Officer

jb€
Encloeure
cc: Bernie Freernan, OSM

sg
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WORI(SHFfiT FOR TTSSESSMENT OF PENALTIES
L'TAH DTVISION OF OII, GIS AI.ID MTNTNG

COMPANTnfin[E CATMAT Cornpany4lidden VaUe NOV #Ng1-26-g-2-

PERMTT # ACT 
''U5/007 

uotATIoN _t_ oF 2

ASSESSMENT nnlr'lUlZtgl ASSESSMENT OFtttCER -J-o,seph C. Helfrich

[. HISTORY Mff( 25 PTS

A' Are there previous violations which are not pending or vacated, which fall
within 1 year of today's date?

ASSESSMENT DATE _ULZ/91 _

PREVIOUS VIOI.ATIONS'

EFFECTTVE ONE YT,AR TO DATF, I2/L7 /90 .

EFFECTN/E DATE POINTS

1 point for each past violatior, up to one year;
5 points for each past violarion in a CO, up ro one year;
No pending notices shalt be counted.

TOTAT HTSTORY POTNTS . O
lI. SERIOUSNLSS (eirher A or B)

NOTE: For assignmerrt of points in Pans It and III, the fotlowing applies- Based on
the facts mpplied by the inspecior, the Asses$nent Ofliccr will detdrnin! within which
catcEory' the Assssment Officer will adjust the points up or down, utilieing the irulxctot's
and operatot's statements as guiding doctrmenrs.

Is this an Event (A) or Hindrance (B) violation? _ Evcnt .

A. Ercat ldolations Max 45 PTS

1. What is the event which the violatcd standard was designed to prevent?
Water pollution and loss of reclamation/revegetatiqn.potential.

2. What is the probabiliry of thc occurrcnce of the event which a violated
standard was designed to prevent? Occurred

(i1
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PROBABILTTY
None
Unlikely
Likely
Occurred

Assign points based on the extent
potentially hindered by the violation,

-
-v

: 55  N0 .019  F .C5

Page 2 of 4

RAI{CE
0
1-9
10-19
20

ASSIGN PROBABIIJTY OF OCCURRENCE POINTS 20

PROVTDE AN EXPI.,AhIATION OF POINTS

What is the extent of actual or porential damage?
RANGE O .25*

I

*In assi$titg points, consider the duration and efient of said damage or
impact, in terms of area and impact on the public or environment.

PROVIDE Af.l EXPLAI.IATION OF pOtNTS
^A.SSIGN DAIvIAGE FOINTS 16._

B,

Is this a potential or actual hindrance to enforcernent?1.
RANGE O . 25

to which enforcernent is actually or

ASSTGN HINDRAIYCE PC}INTS
PROVIDE A}I EXPT.AhINTION OF POTNTS

TOTAI..SF.RIOUSNESS POINTS (A or B) g6

6{}
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. , .  NoNeg l igence
r , , Ncgligence
. . , Greater Degree of Fault

STATE DEGREB oF NEGLIGENCE Ordinarv

, -

PROVTDE AI{ EXPT,{I.IATTON OF POTNTS

Dec 1? ,91
.r'. , t- i
i  _ , i . :  : r i . ,
' " ' ; r  

' l :

:55  Nc  .0  19  F  .06

0
1-15
16-30

ASSIGN NEGIJGENCE POINTS 8

MI I ' i I r , iG,o

Page 3 of +

rlr. NEGIJGENCE MAK 30 PTS

A Was this an inadvertent violation which was unavoidable by the exercise of
reasonable care? IF SO - NO I{EGUGENCE;
OR Was this a failure of a permittee to prevent the occu:rence of a violation
due to indifference, lack bf ailigence, or lack of reasonable carc, or the
failure to abate any violation due to the same? IF So - I{EGUGENCE;
OR Was this violation the result of teckless, knowing, or intentional
CONdUCI? IF SO - GREATER DEGREE OF FAULT TFTAN NECUCENCE.

rv.
requiring no jrbatement measures.)

A. Did the operator have on site the resources necessary to achieve compliance
of the violated standard within the perrnit area?

. . . IP SO Eiqsr ABATEMET{T
Easy Abatement Situation

. . . hrunediate Conrpliancc -ll to -20*

. . . tmmediately followfu€ the issuance of the Nov)
napid Cornpliance -l to -10r

. . . (Permittee used diligcnce to abate the violation)

. . r Normal C,ompliance 0
(Operator complied within the abaternent period required)
(Operator cornplied with conditioru and/or renns of ipproved Mining
and Reclamation plan)

* Assign T ulPer or lower half of range depending on abatement occurring
in lst or 2nd half of abatcmcnt period.
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Page 4 of 4

B. Did the pennittee not have the resoruces at hand to achieve compliance OR
does the situation require the submission of plaru prior to physical activii
to achieve compliance?

C ' ' IF SO . DIFFICI.JUT ABATEMENT

Difficult Abaterncnr Situarion
. , . R"pid C.ompliancc -11. to _?0*
. . ] (Perrnittee used diligence to abate the violation)
. . , Normal Compliance -1 to -10*
. . . (Operator cornplied within the abatement period required)
. r . Etterded f.nmpliance 0

(Permittee took minimal actions far abatemenr to stay within the
limirs of the NOv or the violated standard, or the plan iubmitted for
abatement was incornplete)
(Permittee complied wirh conditions and,/or terrns of approved Mining
and Reclamation plan)

EASY OR DTFFICULT ABATEMENT? A&SIGN GOOD FAITH POINTS O

PROVIDE AT.T E}(PI.AT.{ATTON OF POTNTS

Dec  L7 ,9L
,  

- i \ ,/ , .|  : . :
. : , . r ; o

v. .{SSESqMENT SUMtvrARy FoR blql-26_8-2 1/2 .

I. TOTAL HISTORY POINTS
[I. TOTAT SERIOUSNESS POINTS
I[[. TOTAL NEGLIGENCE POINTS
fV. TOTAL GOOD FAITH POINTS

TOTAL ASSESSED POINTS

TOTAT ASSESSED FTNE

..0_
36
I
o

14_

s 760.00

jbu
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Page 1 of 4

WORI(STIEET FOR ASSESSIvIENT OF PENAITTES
UTAII DruSrON oF oII+ cAs AryD MTNING

COMPAIfY {tNE, gAruAt companya{idden vdleyMine Nov #N91-26-F-z

PERMIT # ACT/015/OO7_ VTOLATION 2 OF 2

ASSESSMENT DATE--UI:29-L - ASSESSMENT OFFICER -Joseph C, Helfrich -

I. HTSIORY IfiX 25 PT$

A. Are there previous violations which are not,pending or vacated, which fall
within 1 year of today's dare?

ASSESSMENT DATE T2/17/9L

PREVIOUS UOI.ATIONS'

EFFECI'IVE ONE I'EAR TO DATE I2/L7/9Q

EFFECI.TVE DATE POINTS

f point for each pasr violatiorg up to one year;
5 points for each pail violation in a C0, up ro one year;
No pending notices shall be counted.

TUTAI, HISTORY FOINTS O
U. SERIOUSNFSS (either A or B)

NOTE: For assignment of points in parts II and IlI, the followfuig applies. Based on
tlre facts eupplied by th. i*p"ctor, the Assessmerrt Officer wilt dcterrrine wirhin which
category, the Asscssment Officer witl adjust the points up or dorryn" uulizing the inspectot's
and opemtorts statements as nriding documcnts.

Is this an Event (A) or Hindrance (B) violation? ,Event

A. Event Violarions Max 45 pTS

l - What is the event which the violated standard was designed ro prevenr?
Y=ot Perfonninf pragtices re<luircd by r-eFrlation that is, markint all
disturbed areas and not seeding all disfurbed areas. -

5?
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What is the probabiliry of the occurrence of the evenr which a violated
standard was designed to prevent? Occur,red

I I I PROBABIUry
, , ,  Nong
. , , Uttlikely
, , , Likely
, , , Occurred

RANGE
0
1-9
10-19
20

ASSTGN PROBABIJTY OF OCCURRENCE POTNTS 20-

PROVIDE AN EXPIAhIATION OF POINTS

3. what is the extent'of acrual or potential damage?
R'I\I,IGE 0 . 25*

*ln assig itg points, consider the duradon and extent of said damage or
impact, in tenns of area and impact on the public or environment.

PROVIDE AI{ HPT.AI{ATION OF POINTS
. ASSIGN DAIIAGE POII{TS O

Hindnance Violatiorrs MAX 25 pTS

t- Is this a potential or acrual hindrance to enforcernent?
n^qNcg 0 - 25

Aoigt, points based on the extent to which enforcement h actually or
potentially hjndered by the violation.

ASSIGN HINDRANCE POINTS
PROVIDE AIT H(PIj},TATTON OF POtbrrS

B.

TOTAT SERIOUST{ESS PONTS (A or B) eO

5S



DiV  O IL  G i ]S TEL :  8 t  1 - -359-3940
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. , .NoNeg l igence
, , , Negligence

Greater Degree of Fault

STATE DEGREE OF NEGLIGENCE Ordinan,, -

PROVIDE AhI E}OI.ANATION OF POINTS

Dec  L7 ,91 - .  , , : 56  N0 .019  P .1C)

oI

Page 3 of +

III. NEGUGENCE ItAt( 30 PT€

A ti/as this an inadvertent violation which was turavoid,able by the exerrlse of
reasonable care? IF SO - NO I.IEGUGEI{CE;
OR Was this a failure of a permittee to prevent the occlurence of a violarion
due to indifference, lack of ailigence, or lack of reasonable care, or the
failure to abate any violation dui to the same? IF SO - NEGLIGdUCE;

3*."H1'**fo"ltti"i^friffi oi-E#'Ff ,1?rH1x$'^irHr'31'#*:"
o
1-15
16-30

ASSIGN NECLTGENCE POINTS 13.

w-
requiring no atatement measures.\

A. Did rhe gPcralor have on site the resources necessary to achieye compliance
of the violated standard within the permit area?

I ' I IF SO ' EASY ABATTMENT

T:,^l;Hff*l.'lili[iL* -,to-20*
. , o lrnmediately following the issuance of the NOv)
, . . Rapid C.ompliance -1 to -l0r
, . . (Perrnittee used diligence to abate the violation)
, , , Normal C.ompliance O

(Operator complied within the abaternenr period required)
(Operator complied with conditions and,/or terms of approved Mining
and Reclamation plan)

I Assign i1 uppelor lower half of range depending on abarement occurring
in tst or 2nd half of abatement period.
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B, Did the permittee not have the resources at hand to achieve compliance OR
does the situation require the submission of plans prior to phpical acdvity
to achieve compliance?

I . ) IF SO - DTMIC[JLT ABATEMENT

Diffinrlt Abatemenr Siruation
, , . napid Cornpliance -l I to -ZO*
, . . (Permittee used diligence to abate the violation)
. . . Normal C-ompliurce -1 to -l0r
. . . (Operatot cornplied wirhin the abatement period required)
, . , Ertcnded Compliance 0

(Permittee took rninimat actions for abatement to stay within the
limits of the NOV or the violated standard, or rhe pian submitteC for
abatement was incomplete)
(Permittee complied with conditions anffor terrns of approved Mining
and Reclamarion ptan)

EASY OR DIFFICULT ABATEMENT? ASSTGN GOOD FAITH POINTS O

PROVIDE Al,l E](PI-AI{ATr0N OF POINTS

v. AS.SFTSSMENT SUMIrdARy FOR Ngt_26-S-2 2/2

[. ]'O'IAL }IISTORY POINTS
II. TOTAT SERTOUSNE,SS POINTS
III. TOTAL NEGUGENCE POTNTS
ry. TOTAT GOOD FAIT}I POINTS

TOTAL ASSESSED POINTS

TOTAT ASSESSED FINE

0
20
13_
0

33

$ 46000

jbe
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CERTIFICATE OF },IAILING

I hereby certify that I caused a true and correct copy of the
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No.
ACT/015/AO7 to  be mai led by cer t i f ied  mai l ,  postage prepa id ,  the
24tn. day of January, t99Z to;

Joe Jarvis
865 So Cedar Knol ls West
Cedar  Ci ty ,  Utah g47ZO

Karla Knoop
7 LZ Cast le Gate
Helper,  Utah 84526

tli,irt * iluWfu,

P 0?r {  1?1  ?31

P 07r t  1?1  ?q0
F.ECEIPT FOR CERTIFIED |IIAIL

I{O IIJSURANCE COVERAGE PRCVIOED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

G.tr

\

{
e>
\)\

ro
co
cr,

o
c=
?

o
o
{-J

E
o
lr
ln
a

RECEIPT FOR CERTIFIED IVIAIL
NO II,ISUBAitCE COVERAGT PBOVIOED

NOT FOB INIIF,HATIONAL MAIL

rft€
O)

o
c
J.?

d
o(D
crt

€
o

t.|.
vt
q-

Senr to JOe Ja:rriS
JBR-Gonsultant#
St'6'2b9" lgsz E Fortunion ts
P.O., Stare and Zlp Code
Src Ur 84L2L

Speciat Detivery Fee

Flestricted Detivery Fee

Relurn Recerpt showing
lo whom and Date Dehvered

Relurn Recetpt showing lo whom.
Date, and Address ot defwery-- ' '

sent ro IGrla Itroop
--JEP-Clrra cr r'l * anl ^

s"gtgofog, igsz E Fort uni
P.O., State and Ztp Code

Src UT 84\2L
Postage

Q'
s.
\

Certrt€d Fee

Specral Dehvery Fee

Heslrrcted Delivery Fee

Return Receipt showing
to whom and Date Deli-vered

Return Receipt showing.to whom.
uare. and Address of Dehvery

IOTAL Posrage and Fees
,zeEPosrmarkr'ffi

53
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CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy of the
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No-
ACT/O1S lAOl to be mai led by cert i f ied mai l ,  postage prepaid,  the

22nd day of January, L992 to:

Lee Edmonson
Hidden Valley Coal CompanY
Lg01 East Universi ty Dr ive
Phoenix ,  Ar izona 85034

Denise Dragoo
Fabian and Clendenin
2L5 South State
Salt  Lake City,  Utah 84111-

Joe Jarvis
JBR Consultants
Suite 2O9
L952 East Fort Union Boulevard
SaIt Lake City, Utah 84L2L

Karla Knoop
JBR Consultants

*-.-, -Suite-2 09
evard
1

[. ,,.
* :  

i . - i :

__P_B7q 171  ?38
I

REC

Sent I

F'An'
Streel
2L5

REC F UTr t  171  7 r {3
RECEIPT FOn CERTIFIED MA|L

rio TNSURRNc'E covERAG[ pRovtDED
NOT FOR INTERNATIONAL MAIL {

(See Reverse)

+,,PS,foff
i.+ .&*ir"gifr t;e-?i*''i S.leu-866 :DOtriESTtC RECgPT

ss



o o
P 0? ' {  -17q '7qe

RECF.II)T FCR CSR;|F|ED L'lAll
liO ll.lSUFA\CE C0VFR{0€ Fi0l,iED

llci icR lllTiFllArloNAL MAIL

1-See 6'everse)

P B? t t  1?1  ?39

RECEIPT FCR CEATIFIED MAIL
r13. ; 1ilF"lltci livE3lc€ t'Pilvi0€o

'ioT :l? iITiiSAti'i{AL MAIL

{See Reverse)
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s
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lI $Et{PE-n: Complete ltems 1. and 2 whsn additlonal sErvlces are deslred, and complet€ hems
f f  S a n O + .  ,  . . ' - . '  '  -  ; : ' n ; ' -  ' ' . , . .  1 . - . .  . .  - . ,  :  i  r  : .
Prbt vbur address In the "RETURN TO" Spbcd on ths rsvarse side. Failuro tb do this witl prevent this
cilrd'from being raturned to you. The raturn receipt fee wlll orovlde vou th6 name of the osrsbn delivered
t<i and the datdof dellverv. For a
ffi for additional service(sl requssled.'!. El Show to whom dellvered, dato, qnd addressee'b addrEss. 2. El Restricted Delivery

(tum clurgb) Wn charye)
3. Article Addressed to:

Joe Janzis
I 865 So Cedar l(rrolls West
- Cedar City IJr 84720

,l

4.. Article Number-'V'Cjzi"'-fl7f,l 
1/YL

Type of Service:
fl R.gi"ur"d E Ineured

El c"*ia"o fl coo
tr e*pta* rrrair Fm#.!fiffn|.
Alrrlays obtaln cignatr.uu of 6ddresaee
or agont arrd pATE DELIVERED. ,

Signature. - Address5,

x
8. Addressae's Address (ONLY if

reqlested anil fee inid)

?;Y(iln)'.-,

rS Form 11 tiiqllHti'*P'o'1988-212-865T DOMESTIC RETURN RECEIPT

Sent to

Sireet and No- 
865 So Cedar I(nolls West

pcCedarn.C4t,YrclJl 84724

Postage '75
Cerlrt iec Fee

So*c ia ;  De i rver " 'Fee

Resirrctr. : .J Dsl l  tcr ' , '  Fge

IOTAL PI
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o
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2whenaddi t iona| .sgrv |cgsaredes i red,andcomplotg i tom.s
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:$i^tisti,itst?**$1r:i;ii
ffi for additional service(s) requested.
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Denise Dragoo.'';,r,; .;+ii,
Fabian and Clendenin
Z15 So State,,r,., 
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BEFORE THE DIVISION OF OIL GAS AND MINING
DEPARTMENT OF NATTJRAL RESOTTRCES

STATE OF UTAH

---ooooo---

17'o

ooooo---

On December 20 ,  LggL, the Divis ion of  OiI ,  Gas and Mining

( ItDivisionrr ) held an informal hearing concerning the f act of

violation f or the above-ref erenced Notice of Violation ( frNovfr ) .

The following individuals attended:

IN THE MATTER OF THE APPEAL
OF FACT OF VIOLATION
#NgL-26-8-2 | HTDDEN VALLEY
COAL COMPANY, HIDDEN VALLEY
MINE, EI'{ERY COIINTY, UTAH

Presiding:

Pet i t ioner:

D iv is ion:

a
a

a
a

a
O

FINDINGS, CONCLUSTONS
A}ID ORDER

INFORMAL HEARING
cAusE No. AeT/ 015/AO7

Dianne R. Nielson, Director
Divis ion of  oi l ,  Gas and Mining

Lee Edmonson
Hidden Valley CoaI ComPanY
( t tH idden Val ley t t )

Denise Dragroo
Fabian and Clendenin
Counsel for Hidden Valley CoaI Company

Joe Jarvis
JBR Consultants
Consultant to Hidden Valley Coal Company

Karla Knoop
JBR Consultants
Consultant to Hidden Valley Coal Company

Lowell Braxton
Associate Director for Mining

Pamela Grubaugh-Littig
Permit Supervisor

Susan White
Reclamation Specialist
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Board:

Wil l iam Malencik
Reclamation Specialist
Issuing Inspector

Ron Daniels
Assessment Conference Officer
Penalty Assessment

Joe Helfr ich
Assessment Officer
Penalty Assessment

The Findings, Conclusions, and order in this matter are

based on information provided by the Petitioner in connection with

this informal hearing, and information in the fi les of the

Division. During the informal hearing, counsel for Hidden Valley

presented arguments as to why the NOV should be vacated. Counsel

offered to further brief the legal arguments and the presiding

officer provided that additional briefs could be submitted by

December 3 0,  l -991. The Divis ion agreed to planimeter the road,

pads, and related outslope areas. This inforrnation was considered

as part  of  the review of fact  of  v iolat ion.

fn the brief f i led by counsel for Hidden Valley, vacation

of the NOV was requested, based,on the fol lowing reasons.

1. Hidden Valley is exempt from regulation under the

federal Surface Mining and Reclamation Act and the Utah Coal Mining

and Reclamation Act because 250 tons of coal were not mined at the

Mine and no coal mining activity occurred at the Mine during the

interim program after January 3, Lg77 .

2. The NOV is barred by the applicable statute of

l imitation of two years.

-:-,
.-.

v
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i i "
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3. The Division has waived or is estopped from taking

enforcement action because the Division failed to require

reclamation of road upslopes and outslopes (cut and fi l l  slopes) in

either the approved reclamation plan or prior to approval of Phase

I  bond re lease.

The Consultant for the Operator also stated during the

informal hearing that the reclamation requested in the NoV would

create additional damage to f ine-particle-covered portions of the

outslopes.

FINDINGS OF FACT

1. Not ice of  th is hear ing was properly given.

2. The Assessment Conference, to review the proposed

penalt ies for NoV N91-26-8-2, was held i runediately fol lowing this

informal hearing regarding fact of violation. Requirement to pay

the assessed penalty is stayed pending the decision in the informal

review of fact  of  v iolat ion.

3 .  NOV N91-26-8-2  was issued on November  22,  1991.  I t

includes two parts. Part i- of 2 was written for failure to

maintain diversions to be stable and failure to minimize erosion to

the extent possibte, in accordance with Utah Adnin. R. 6L4-301-

742.312.1  and 6L4-30 L-742.LL3,  w i th  respect  to  the road outs lope

and upslope. Part 2 of 2 was written for failure to clearly mark

with perimeter markers aII d,isturbed areas and failure to seed and

revegetate all disturbed areas, in accordance with Utah Admin.

- 3 -
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R. 614-301--52L.25L and 614-301-354,  w i th  respect  to  the road and

stream disturbed outslopes and road upslopes.

4. As enacted in L977 and L979 respectively, the

Surface CoaI Mining and Reclamation Act (SUCRA) and the Utah CoaI

Mining and Reclamation Act (UCMRA) both include the definit ion:

rroperatorrr means any person, partnership or corporation
engaqed in coal mining who removes or intends to remove
more than two hundred and fifty tons of coal from the
earth by coal rnining within twelve consecutive calendar
months in any one location. (emphasis added)

S M C R A  S  7 0 1 ( 1 3 ) ;  U t a h  C o d e  A n n .  S  4 0 - 1 0 - 3 ( 7 )

5.  UCMRA def ines f rcoal  min ingt t

term i lsur face coal  min ingr t  in  par t  as:

in the context of the

activit ies conducted on the surface of lands. . . including
excavation for the purpose of obtaining coal. . . .

Utah Code Ann. 54 0-10-3 (  18 )  .

6. Chapter III of the Reclamation Plan submitted and

approved for the Hidden VaIley Mine, includes the following

descr ipt ion:

The rnining plan for Hidden Valley proposed production to
begin in June 1981-.  Maximum product ion was to be 500r000
tons annually with an expected mine l i fe of 40 years.
The init ial development work conmenced on April L7, 1980
with this goal in mind. However by August' 1980 it
became evident that economic conditions had changed and
it was decided by the company to cease development.

A 0.5 mi le graveled Class I I  road was completed to gain
access to the coal seams adjacent to Ivie Creek. At the
coal seams two pads were constructed for the future
portal operations area. BuIk coal samples were obtained
from the existing exploratory audits in the two naturally
exposed coal seams. These exposed coal seams were faced
up and diversions were constructed above the seams in
anticipation of portal construction.

Hidden Val ley CoaI Mine Reclamation Plan, Chapter I I I ,  PP. 1 and 4,
May  1986 .

-4 -
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7 . In the minutes of a September g, 1980 meeting of the

Soldier Creek CoaI Company Management Cornrnittee, Provided by

counsel for Hidden Valley, the status of operations of the Hidden

Val ley Mine are discussed:

After further discussion, and upon motion duly made,
seconded, and unanimously carried, it was decided that:

(1) Further development of the Hidden Val1ey
property wil l  be ternporaii ly suspended and wil l  be
reassessed from time-to-time in l ight of the then current
level of capital expenditures believed necessary to make
the property operational as a mine and the costs of
mining and hauling coal therefrom vis-a-vis the market
for coal ;  (enphasis added)

Company Management Committee,

8 .  As s ta ted in  Utah Code Ann.  S4O-1O-4:

The Utah Mined Land Reclamation Act (Chapter I of Tit1e
40),  and the rules and regulat ions adopted under i t ,
where appropriate, and not in confl ict with the
provisionE of ttris ctr-apter or the rules and regulations
adopted under it, sfralt be applicable to coal rnining
operations and reclamation operations. (emphasis added)

g. Sect ion I I I  of  Chapter I I I  of  the Hidden Val ley

Reclamation PIan (page 27) requires, in accordance with (I l{C

8L7 .  106 ,  t ha t :

The ri l ls or gull ies that may appear during poqt-
reclamation moniloring wil l  be stabil ized by fi] l ing wlth
soi l  and rock. Chronic s i tes wi l l  be stabi l ized with
small gabions or rock check dams.

l-O. There is no map or other docurnentation in the

Reclamation PIan which specif ically identif ies the areas included

in the Disturbed Area, stated. to be approximately 6.7 acres. The

text of the report refers to the disturbed area, stating:

",.--\
( . ' l
. 

l-.:."'

'.o

Minutes of Soldier Creek Coal
Sep tember  9 .  1 ,980 ,  p .4 .

- 5 -
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The disturbed area is approxirnately 6.7 acres consisting
of an access road, pads and drainage control structures.

Chapter I I I ,  page 6.

Planimetry conducted by Division staff fol lowing the

informal conference indicates that the area consisting of the road

surface, pad areas with natting and graded/seeded, and sediment

control  structures (Plate I I I )  total  5.1 acres. This acreage is

consistent with calculations provided by Hidden Valley in response

to the informal conference. Planimetry of that area plus the

outslopes and upslopes of the road. and the southern outslopes of

the pads to ta ls  9 .  1  acres.

1l-. Disturbed Area markers have been placed at both

sides of the road. The markers were not placed at the foot of the

outslopes or the top of the upslopes of the road.

L2. There is no map in the plan which delineates the

disturbed area boundary.

13. The Reclamation Plan states:

The entire 6.7 acres of disturbed ground will be properly
scarified, seed.ed, ferti l ized, mulched and covered to
provide the best possible opportunity for plant grrowth.

lopes and some small sites
hand appl icat ion of  seed, mulch and fert i l izer.

Chapter  I I I ,  Sect ion Vf ,  page 56.

14. The Reclamation PIan is s i lent on the subject of

revegetation of cut slopes of the road.

15. Both the Division staff and the consultant for

Hidden Valley agreed that, because of saline soil conditions and

concerns for f ine soil profi les and rocky areas, seeding procedures

may vary and may be largely accomplished through broadcasting.

- 6 -
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l-6. The existing Phase I surety amount is suf f icient to

cover the seeding of the subject f i l l  slopes.

CONCLUSIONS OF LAW

1. While Hidden Valley may not have tfmined 25O tons of

coal within a consecutive LZ month period, rf the documentation in

the Reclamation Plan and the September g, 1-980 minutes of the

Management Cornmittee clearly indicate that they tt intended to remove

more than 25O tons of coal . rr Furthermore, the Management Committee

rrtemporari ly suspendedrf further development in September, l-980. It

did not terminate development.

2.  The Divis ion did require and the reclamation plan

requires stabi l izat ion of  r i l ls  and gul l ies,  including those which

ttmay appear during post-reclamation monitoringf . ff

3.  The Divis ion did require and the reclamation plan

requires revegetation of the fi l l  slopes associated with the road.

4. The reclamation plan is si lent on requirements for

revegetation of the cut slope of the road.

5. The Division did require and the reclamation plan

reguires revegetation of the fif l  slopes of the pads.

6. ft is not possible to determine whether the fi l l

slopes associated with the road were included in the disturbed area

acreage, and hence considered in the determination of reclamation

surety.  The plan provides for reclamation of  those f i l l  areas.

Planimetry data is not consistent with the stated acreage of the

-7 -
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disturbed area. There is no map in the plan which delineates the

disturbed area boundary. However, failure by Hidden Valley to

properly designate the fi l l  slopes as disturbed area or failure to

include the area in the reclamation calculation does not obviate

the responsibi l i ty of  Hidden Val ley to reclaim the f i l l  s lopes, ds

described in the p1an.

7. The Division has not waived and hence is not

estopped from taking enforcement action.

8. The statute of l imitation does not apply.

9. Hidden Valley's consultant has indicated that they

did not seed the f i l l  s lopes of the road or the subject f i l f  s lopes

associated with the pads. There is no information to indicate that

the Division was aware of those facts at the time of phase f bond

release. The success of erosion rnit igation measures, including

prevention of ri l ls and gull ies and reestablishment of vegetation

is ongoing during the reclamation period. The reclamation plan and

the performance standards require rnitigation when problems are

noted by the operator or the Division. Because that monitoring and

preventative action is an ongoing responsibil i ty, i t cannot be

stayed by any statute of l imitations.

ORDER

NOW THEREFORE, it is ordered that:

1.  NOV N91-26-8-2 parts 1 of  2 and 2 of  2 are upheld,

except with respect to revegetation of the cut slopes of the road

- 8 -
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as discussed in Part 2 below.

2. Hidden Valley is directed to submit the plans and

move the disturbed area markers, as required in the NOV. The

Division wil l  work with Hidden Valley or its consultant to approve

seeding plans, including exemptions from ground disturbance in

areas where appropr iate to minimize erosion of  exist ing soi ls.

Although the Reclamation Plan omitted vegetation of the cut slope

of the road, Hidden Valley is encouraged to do such vegretation if

i t  wil l  enhance slope stabil i ty and protect against erosion on the

road, which is subject to the reclamation plan and ongoing

rnonitoring.

3.  The revegetat ion of  the f i l l  s lopes wi l l  be included

under the existing surety. The present Phase I surety is adequate.

Hidden Valley is not required to revise the amount of its Phase f

surety.

4. The required plan wil l  be submitted to the Division

within 30 days of the issuance of this order. The Division wil l

extend the abatement period for the completion of seeding as needed

to provide for seeding at the earl iest favorable time.

5. The f inal ized assessment,  resul t ing from the

Assessment Conference of December 2O , L99L, is due and payable to

the Division 30 days from the date of this Order.

6. The Petit ioner may appeal to the Board of Oil, Gas

and Mining the informal determination of fact of violation and/or

f inal ized assessment by f i l l ing said appeal wi thin 3o days of  the

- 9 -
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date of this Order, in accordance with statutory and regulatory

reguirements, including placing the assessed civi l penalty in

escrow.

SO DETERMINED AND ORDERED this 17th day of January , L992.

5 r^4--
R . ,D rector

Division
State of

Gas and Mining

/"-',.,J

Nie lso
o f  o i l ,
Utah

-  1 0 -
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R A L P H  H .  M I L L E R

BRYCE g .  ROE
G E O R G E  O .  M E L L T N G ,  J R .
WARREN PATTEN
M ,  B Y R O N  F I S H E R

STANFORO B .  OWEN
W I L L I A M  H .  A D A M S

A N T H O N Y  L .  R A M P T O N
PETER W.  t s ILL tNGS,  JR .
THOMA,S  CHRtSTENS EN,  JR .
L A W R E N C E  - J .  L E I G H
O E N I S E  A .  D R A G O Q

JAY B .  AELL

O A N I E L  W .  A N O E R S O N

GARY E .  JUBBEFI
R O S E M A R Y . ' , .  B E L E S S
W.  CULLEN BATTLE

X E V I N  N .  A N O E R S O N
F 'ANOY K .  JOHNSON

HAND DELIVERED

FABIAN &  CLENDENIN
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

TWELFTH FLOOR
215 SOUTH STATE STREET

P. O. BOX 5lozro
SALT LAKE CITY, UTAH 84I5I

TELEPHONE (eot )  s3t -AeOO
F A C S T M T L E  ( A O t )  5 9 6 - 2 4 1 4

January  9 ,  1992

Gas &  Min ing

350
84180-2303

N O R M A N  J .  Y O U N K E R

M I C H E L E  M I T C H E L L

JOHN E .  S .  FOBSON

O O U G L A S  E .  C A N N O N
OOUGLAS J .  PAYNE

ROtsERT PALMER REES

OIANE H .  BANKS

P.  BRUCE BAOGER

JOHN (JACK)  O .  RAY

KATHLEEN H .  SWITZER

CRAIG T ;  TJACOBSEN

ROBERT K .  HE INEMAN

S A N D R A  K .  A L L E N

B R U C E  O .  R E E M S N Y D E R

LAURA L ,  MOSER

GEOFFREY P .  GRIFF IH

O F  C O U N S S L
P E T E R  W .  B I L L I N G S

Dr .  D ianne  R .  N ie l son
D  i  r ec to r
U tah  D i v i s i on  o f  O i I ,
355  Wes t  Nor th  Temp le
3  T r i ad  Cen te r ,  Su i t e
Sa l t  Lake  C i t y ,  U tah

ir-'s i'JAl'l '0 9 itiil

B!1s1i#l#fil':Cif
ftII- SA$,&:t'.$iF$FJS

RE:  H idden  Va I l ey  Coa l  M ine
No t  i ce  o f  V io Ia t  i on  N91 -26 -8 -2

Dea r  D r .  N ie l son :

The  Memorandum o f  Po in t s  and  Au tho r i t i es  f i l ed  i n  t h i s
ma t te r  on  December  30 ,  1991 ,  r e fe rences  Ca IMa t ' s  l e t t e r  o f  Decem-
be r  30 ,  1991 ,  wh i ch  s ta tes :  "To  shed  some  l i gh t  upon  whe the r  o r
no t  we  ' i n t ended  t o  be  a  m ine r '  we  a re  sea rch ing  t he  m inu tes  o f
Board  mee t ings  fo r  t he  Company  and  i t s  pa ren t  o igan iza t i on . "
H idden  Va l l ey  recen t l y  p rov ided  me  w i th  a  copy  o f  t he  m inu tes  o f
the  mee t ing  o f  t he  So ld ie r  C reek  Coa I  Company -uanagemen t  Commi t -
tee  he ld  Sep tember  9 ,  1980 ,  enc losed .  nage  4  o f  t hese  M inu tes
re fe rence  a  d i scuss ion  conce rn ing  t he  H idden  Va I l ey  M ine  i nd i ca t -
i l g  t ha t  cap i t a l  expend i t u res  o f -app rox ima te l y  $35 -m i t l i on  i n
1980  do l l a rs  wou ld  have  to  be  i nves led  to  ope ia te  the  H idden  Va l -
l ey  M ine .  The  company  Cas  unw i l l i ng  to  make  th i s  i nves tmen t  i n
the Hidden VaI Iey  proper ty  and a  mot ion was made to  suspend fur -
ther  e f  f  o r ts  to  make the proper ty  operat  iona l  as  a  mine- .

On behal f  o f  CaIMat  r  wB respect fu l ly  request  you to
inc lude  the  enc losed  m inu tes  i n  you r  de l i be ra l i onJ  rega ia ing  th i s
ma t te r .

Very  t ru ly  yours ,

DAD: jmc
Enc losure
cc:  Lee Edmonson

Den i se  A .  D ragoo
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DIVISION OF
OIL GAS & fi,IiNING

BEFORE THE DIVISION OF OIL, GAS & MINING

DEPARITTENT OF NATTIRAL RESOURCES

STATE OF T,TTAII

IN TTM },{ATTER OF TIIE REQTIEST OF
HIDDEN VATLEY COAI COMPAI.TY FOR
AI-I INFOR},IAL HEARING ON TTIE FACT
OF VIOLATION,/PROPOSED PENALTY
FOR N91-25-B-2

HIDDEN VALLEY COAL COMPANT
MEI,IORAIIDI,'M OF POINTS AI.ID
AUTHORITIES IN SUPPORT OF
VACATING N91-25-8.2

CAUSE NO. ACT/0I5/007

a
a

a
a

a
a

a
a

a
a

a
a

Dur ing  t he  i n fo rma l  hea r i ng  he ld  i n  t he  above -en t i t t ed

ma t te r  on  F r i day ,  December  20 ,1991 ,  Hea r i ng  O f f i ce r ,  D ianne  R .

I t i e l son ,  D i rec to r  o f  t he  n i v i s  i on  o f  O i  l ,  Gas  6 ,  M in i ng  (  "D i v i -

s i on " ) ,  r eques ted  H idden  va l l ey  Coa I  Company  ( "H idden  va l l ey " )  t o

b r i e f  j u r i sd i c t i ona l  de fenses  ra i sed  by  t he  ope ra to r .  H idden

Va l l ey ,  by  and  th rough  i t s  counse l  o f  reco rd ,  regues ts  tha t

No t i ce  o f  V io l a t i on  N9 I -26 -8 -2  ( "NoVn)  be  vaca ted  i n  i t s  en t i r e t y

fo r  t he  f o l l ow ing  reasons :

I. HIDDEN VALLEY IS HKEMPT FROM REGULATION TT}TDER TTIE FEDERAL
SIIRFACE MTNTNG CONTROL & RECLAI,|ATTON ACT AlrD TIilE UTAII COAI

Du r i ng  t he  i n fo rmar  hea r i ng  on  December  20 ,  1991 ,  H id -

den  Va l Iey  p resen ted  tes t imony  conce rn ing  the  h i s to ry  o f  t he  H id -

den  Va l l ey  M ine  (  t t r e  "M ine"  )  .  Th i s  M ine  has  neve r  been  ope ra ted

as  a  conmerc ia l  ven tu re .  Exp lo ra to ry  ope ra t i ons  a t  t he  M ine  were

conduc ted  p r i o r  t o  I 97? i  however ,  no t  a  s ing le  ton  o f  coa l  has

3B
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been  taken  f rom the  M ine  s ince  enac tmen t  o f  t he  Sur face  M in ing

Con t ro l  &  Rec lamat ion  Ac t  o f  ( "SMCRA" )  on  Augus t  3 ,  I g77 .  Due  to

th is  f  ac t ,  the Mine is  exempted f  rom regu la t  ion  under  SMCRA.

Sec t i on  701 (13 )  o f  SMCRA de f i nes  an  "ope ra to r "  as  one  who  removes

or  in tends to  remove more than 250 tons o f  coar  in  any

twe l ve -mon th  pe r i od  i n  any  one  l oca t i on .  See  S  40 -10 -3 (?1  ,  U tah

Coa l  M in i ng  &  Rec lama t i on  Ac t  ( "UMCRA" ) .

The regurat ions implement ing sMcRA have appr ied th is

de f i n i t i on  as  a  250 - ton  l im i t a t i on  on  SMCRA 's  cove rage .  See  44

Fed .  Res .  14915 -14915  ( r97g )  I  D .  Hun t ,  vo r .  z  coa l  Law  F  Requ la -

t i on  S  42 .01 (2 ) .  The  O f f i ce  o f  Su r face  M in ing  ( "OSM" )  r egu la -

t i ons  a t  30  C .F .R .  S  700 .11 (a )  ( 2 )  ( f  991 )  app l i es  SMCRA to  a l l

coa l  exp lo ra t i on  and  su r face  coa l  m in ing  and  rec lamat ion  ope ra -

t  i ons  excep t :

The  ex t rac t i on  o f  2S0  t ons  o f  coa l  o r  l ess  by
a  pe rson  conduc t i ng  a  su r face  coa l  m in ing  and
rec lamat ion  ope ra t i on .  The  pe rson  who
in tends to  remove more than 2SO tons is  not
exempted.

r t  i s  c rea r  t ha t  250  t ons  o f  coa r  we re  no t  m ined  by

H idden  Va l l ey  a f t e r  Augus t  3 ,  ! 977 .  I n  add i t i on ,  t he  reco rd  i s

c lea r  t ha t  H idden  Va l l ey  d id  no t  "  i n tend"  to  m ine  250  tons  du r ing

the  pe rmanen t  p rog ram.  H idden  Va l l ey  has  been  c i t ed  fo r  a l l eged

v io la t i on  o f  a  rec lamat ion  p lan  app roved  under  the  pe rmanen t  p ro -

g ram o f  UMCRA.  A  rec lamat  i on  p lan  ra the r  t han  a  m in ing  pe rm i t

2
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was  ob ta ined  when  H idden  Va I Iey  conc luded  a f te r  exp lo ra t i on  ana l -

ys i s  t ha t  poo r  qua l i t y  o f  coa l ,  coup led  w i t h  excess i ve  p repa ra -

t i on  and  t ranspor ta t i on  cos ts ,  made  the  p ro jec t  unworkab le .  Le t -

t e r  da ted  December  30 ,  1991  a t t ached  he re to .  I n  add i t i on ,  t he

f  ac t  t ha t  H idden  Va l l ey  submi t ted  a  rec lamat  i on  p lan  to  the  D iv i -

s ion  does  no t  ves t  j u r i sd i c t i on  under  SMCRA o r  UMCRA where  none

ex i s t s .  P ldQuemines  Po r t  ,  Ha {bo r  and  Te rm ina l  D i s t .  v .  Fede ra l

Mar i t ime  comm'n ,  B3B  F .2d  536 ,  se2  n .3  (D . c .  c i r .  r gBB) ;  see

e i l so ,  A , /S  I va r i ns  Rede r i  v .  Un i t ed  S ta tes ,  891  F .2d  I 44L ,  1445

(D .C .  C i r .  Lgg0 ) .

Exempt ion o f  the Mine f rom regu la t ion under  sMcRA is

cons i s ten t  w i t h  t he  I n te r i o r  Boa rd  o f  Land  Appea l s '  r a t i ona le  i n

C i t i zens  f o r  t he  P rese rva t i on  o f  Knox  Coun tv ,  81  IBLA  209  (1984 ) .

I n  t ha t  case ,  t he  IBLA  de te rm ined  t ha t  an  ope ra t i on  ex t rac t i ng

coa l  du r ing  the  i n te r im  p rog ram was  no t  requ i red  to  ob ta in  a  m in -

ing permi t  under  the permanent  program and was on ly  sub jec t  to

rec lamat ion  under  the  pe rmanen t  p rog ram.  The  IBLA s ta ted :

Bo th  coa l  m in i ng  and  t he  respons ib i l i t y  f o r
rec l ama t i on  mus t  ex i s t  w i t h i n  a  d i sc ree t
j u r i sd i c t i ona l  t ime  pe r i od  f o r  t he  requ i re -
ments  o f  that  t  ime per  iod to  be imposed.
Because  o f  t he  j u r i sd i c t i ona l  " b reak "  be tween
the  i n te r im  p rog ram and  the  pe rmanen t  p ro -
g r?m,  OSM be l i eves  tha t  t hose  ope ra t i ons
wh ich  had  ex t rac ted  coa l  on l y  du r ing  the
in te r im  pe r iod  and  wh ich  now engage  on l y  i n
rec  lamat  ion ac t  iv  i  t  i  es  are  not  sub j  ec t  to
pe rm i t t i ng  requ i remen ts  o f  t he  pe rmanen t  p ro -
g ram.  .  .  .  I f  t he  two  ac t i v i t i e s  ( coa l

'o{  ; t '  / - }'O 
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min ing  and  i t s  concom i tan t  r ec l ama t i on
reeg i remen t )  t ha t  t r i gge red  t he  p resen t  ob l i -
ga t i on  i n  one  reg ime  i i e  no t  p re i en t  i n  t he
o the r ,  t he  pe rm i  t  ob l  i ga t  i on  i s  no t
t r i gge red .

I d .  p .  7 .  Based ,  on  t h i s  r eason ing ,  H idden  Va l l ey  i s  exemp t  f r om

regu la t i on .  No  coa l  m in i ng  ac t i v i t y  occu r red  a t  t he  M ine  a f t e r

I 977  du r i ng  t he  i n te r im  p rog ram;  t he re fo re ,  r ec l ama t i on  canno t  be

requ i red  under  the  pe rmanen t  p rog ram.

Hidden Vat ley  is  exempt  f rom regu la t ion under  SMCRA and

I ' rMCRA.  There fo re ,  t he  NOV in  th i s  ma t te r  mus t  be  vaca ted .

I I . TIM NOV IS BARRED BY TIIE APPLICABLE STATUTE OF LIMITATION

rn  t he  a l t e rna t i ve ,  i n  t he  even t  t ha t  t he  Hea r i ng

Of f icer  ru les  that  H idden Val ley  is  not  exempt  f rom SMCRA or

UMCRA,  the  NoV i s  ba r red  under  the  s ta tu te  o f  l im i ta t i on  app l i ca -

b1e  t o  S ta te  en fo r cemen t  ac t  i ons .  pu rsuan t  t o  S  40 -8 -9  (  2  )  o f

I,JMCRA:

No  su i t ,  ac t i on  o r  o the r  p roceed ing  based
upon  a  v i o l a t i on  o f  t h i s  chap te r ,  o r  any  ru l e
o r  o rde r  i ssued  under  th i s  chap te r ,  may -be
commenced  o r  ma in ta ined  un less  the  su i t ,
ac t i on  o r  p roceed ing  i s  commenced  w i th in  two
yea rs  o f  t he  da te  o f  t he  a l l eged  v i o l a t i on .

Th is  two -yea r  s ta tu te  o f  t im i ta t i on  i s  i nco rpo ra ted  i n to  UMCRA

pursuan t  t o  U tah  Code  Ann .  S  40 -10 -4 .

The  Nov  was  sen t  v i a  ce r t i f i ed  ma i r ,  r e tu rn  rece ip t

r eques ted ,  o r  November  22 ,  1991 .  V io l a t i on  I  o f  2  r e l a tes  t o

f "
I
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road  ou ts lopes  and  ups lopes  and  V io la t i on  2  o f  2  re la tes  to  road

and s t ream d is turbed outs lopes and road ups lopes.  These areas

were  no t  i nc luded  i n  the  rec lamat  i on  p tan  app roved  by  the  D iv i -

s i on  i n  1985 .  A t  t he  Hea r i ng  O f f i ce r ' s  r eques t ,  H idden  Va l l ey

has  measured  by  p lan ime te r  t he  d i s tu rbed  a reas  wh ich  the  D iv i s  i on

requ i red  to  be  rec la imed  under  the  app roved  p lan  as  4 .2  ac res  fo r

t he  pad  and  1 .9  ac res  f o r  t he  road ,  The  new  a reas  c i t ed  by  t he

NOV invo l ve  an  add i t i ona l  5 -6  ac res  no t  i nc luded  i n  the  app roved

p lan  o r  rec lamat ion  bond .

Hidden VaI Iey  posted a  bond in  the amount  o f

$17 I , 716 .00  based  upon  t he  app roved  rec l ama t i on  p l an .  E f  f  ec t i ve

June  ] ,  1988 ,  t he  D i v i s i on  app roved  H idden  Va I I ey ' s  Phase  I  bond

re lease  reduc ing  t he  amoun t  o f  r ec l ama t i on  l i ab i l i t y  t o  r e f l ec t

back f  i  I I  i ng ,  g rad ing  and  revege ta t  i ng  ac t  i v i t  i es  under taken  by

the  ope ra to r .  Fa i l u re  o f  t he  D i v i s i on  t o  t ake  en fo r cemen t  ac t i on

o r  o the rw ise  requ i re  the  ope ra to r  t o  i nc lude  road  ups lopes  and

downs lopes  under  the  rec lamat ion  p lan  w i th in  two  yea rs  o f  t he

p lan  app rova l ,  o r  ce r ta in l y  w i th in  two  yea rs  o f  Phase  I  bond

re lease ,  now  ba rs  t he  D i v i s i on  f r om en fo r c i ng  t he  Nov .

I I I . TIM DIVISION HAS WAIVED OR IS ESTOPPED FROM TAKING ENFORCE-
MENT ACTION

As  se t  f o r t h  above ,  t he  D i v i s i on  f a i l ed  t o  r equ i re  r ec -

Iamat ion o f  road outs lopes and ups lopes in  e i ther  the approved

"l "l
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rec lamat ion  p lan  o r  p r i o r  t o  app rova l  o f  Phase  I  bond  re lease .

The  e f fec t  o f  a  bond  re lease  was  recen t l y  d i scussed  by  the  Un i ted

S ta tes  Cou r t  o f  Appea l s  f o r  t he  D i s t r i c t  o f  Co lumb ia  C i r cu i t  i n

Na t  i ona l  W i  I d I  i  f  e  Fede ra t  i on  v .  Lu i  an ,  1991  W.  L  .  257252  (D .  C .

C i r .  Dec .  I 0 ,  1991 ) .  I n  t ha t  case ,  t he  D .  C .  C i r cu i t  uphe ld

OSM'  s  ru les  te rm ina t  i ng  regu la to ry  j u r i sd i c t  i on  upon  f  i na l  bond

re lease .  A l though  the  bond  re leased  i n  th i s  ma t te r  was  a  Phase  I

r e l ease  and  no t  a  f i na l  bond  re l ease ,  t he  ra t i ona le  o f  t he  Cou r t

i s  app l i cab le  he re .  The  Cour t  f ound  tha t :

The  regu la t i on  a l so  s t r i kes  a  reasonab le  ba1 -
ance  be tween  the  g radua l  i nc rease ,  due  to
improv ing  techno logy ,  i n  wha t  l eg i t i na te l y
may be demanded of  an operator ,  and an opera-
t o r ' s  need  f o r  ce r t a i n t y  r ega rd ing  c l osed
s i tes .  .  .  .  I t  wou ld  no t  be  app iop r ia te  .  .
.  to  requ i re  operators  who had .  .  .  met  the
s tandards  o f  t he i r  pe rm i t s  and  the  app l i cab le
regu la to r y  p rog ram to  .  .  .  r ec l a im  l i n
acco rdance  w i th  new techno logy ] .  53  Fed .
Req .  44351  (1988 ) .

I d .  p .  5 .  I n  t h i s  case ,  t he  D i v i s i on  i s  a t t emp t i ng  t o  impose

s t r i c te r  s tandards  than  those  requ i red  under  the  rec lamat ion  p lan

approved  i n  1986 .  The  D iv i s  i on  has  had  more  than  f  i ve  yea rs  i n

wh ich  to  rev iew  the  p lan  and  de te rm ine  i t s  adequacy .  Dur ing  tha t

pe r i od  o f  t ime ,  t he  D i v i s i on  has  app roved  H idden  Va l l ey ' s  r ec l a -

ma t  i on  ope ra t  i ons ,  app roved  Phase  I  o f  t hose  ope ra t  i ons  and  has

approved a  commensurate  reduct ion in  the rec lamat ion bond.  As

se t  f o r t h  by  t he  D .C .  C i r cu i t  i n  Na t i ona l  W i l d l i f e  Founda t i on ,

33
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Dr .  D ianne  R .  N ie l son ,  D i  r ec to r
U tah  D i v i s i on  o f  O i I ,  Gas  &  M in ing
3  T r i ad  Cen te r ,  Su i t e  3S0
355 West  Nor th  Temple
Sa l t  Lake  C i t y ,  U tah  94180

the  ope ra to r  i s  en t i t l ed  to  re l y  on  an  app roved  rec lamat ion  p lan

and  bond  re lease  to  assu re  some regu la to ry  ce r ta in t y .  Impos i t i on

o f  t he  NOv  i s  now es topped  o r  wa ived  by  the  D iv i s ion ' s  app rova l

o f  t he  rec lamat  i on  p lan  and , /o r  t he  phase  I  bond  re lease .  Fo r

these  reasons ,  t he  Nov  i n  th i s  ma t te r  mus t  be  vaca ted .

RESPECTFULLY submi t ted  th i s  30 th  day  o f  December ,  1991 .

a  P ro fess iona l  Corpo ra t i on
215  Sou th  S ta te  S t ree t
Twe l f t h  F loo r
P .O .  Box  510210
Sa I t  Lake  C i t y ,  U tah  84151
Te lephone :  ( 801 )  S f l - 8900
At to rneys  fo r  H idden  Va l l ey  Coa l
Company

CERTIFICATE OF SERVICE

r  he reby  cer t i f y  tha t  on  th is  30 th  day  o f  December ,

1991 '  the  fo rego ing  Memorandum o f  Po in ts  &  Author i t ies  was mai led

v ia  ce r t i f i ed  ma i r ,  re tu rn  rece ip t  reques ted ,  to :

j ,

i',1: '
-
--

Den i-se A. Dragoo
FABIAI.I  & CLENDENIN,

DAD:123091a

7
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The CalHfi Compente$

Dacanber 30, 1991

Denise Dragoop Eaq.
FabLan I Clenderrln
P.O. Box 510210
Salt lahe Cltyr Utrh B{IEI

D€ar Dcnl:c,

r have glvcn E@e thonght to the porJ,tlon we toolc
the t rrue of uhctber or not tbr trlddan yirlrey l{lnoroperatorr and. subj€ct to recleuatlon regr1atJ,6ns.

lfc Inw ttrat ?50 torrg of eoal yae nE& utncd efter ^luguct 3 |
L977. 1!o sbcd Ems ltEbt upon vhether or not ue rlntends6tl to bc
a nl.nr us er€ cearchtrg tf,e rinutec of Board neetings for tbe
Coapany and tta parerrt otganlzatisn,

A ulne ls not put lnto productlon vltlrout exploratlon arrd
feaEtbirtty anqlygis, tlhe tntlnt le at.ra]'a to condrict suf flclent
teets and, etudies to deternine tf a prorllect tralr bc cconorically
drvclopgd. rn the earc of, the Eiddc; valle] Hinc rlte tha
eonelurj'on^ of thc cxploratlon analyalg sae that f6or soal quallty,
ooupled- vltb .r,eirsfvr preptrattori ani hnneporEatton coetle, uaii
-thr proj?trt unuorlrabl€,- gtie CnrFany eleetedio not develop I ulna
besauss lt, onuld not proJrct r plrodttagtr rehrrn on thr eitilated
lnvcrtaent requt,red.

At tbat polnt Lt vae elearty ttrc .lntent of the Ccrupany not to
nlnc tbe p_lgbqrty. Frlrthcr cirpforatory uork uae h-'r tid, tlrr
e rFatdtary Eldden-valley CoaI Coallny I r rLfuatrle aEgets vcrc Eold
(!!erc wta_ rn olnratkrg line ln 

-goldlcr 
c)reolr Canyonl r and tlre

Hldden vat_lc1 rlte was baslcelly nottrballcd, tfthe- probErty has
perlodLeally be*n on t.}re parlcct ior eale sitlb ntr tekalra.-

Thls lg a brlef rynoprie of rDat haa tranrplrcd at the Elte
bacc0 upon !y ararch oi orir fLlar snd eqrugrgoif-on* uLth tonc

180r E- uHrvEnglw DRrvE/ PHOENT)q Az s50$4 | p-o.gox saore ztp s5072, t rflsi[r 254-Eag5
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Denlse Dragoo, Esq.
Decenber 30, 1g9l
Page 2

of the peop_le rltbin calt{st rfts uterE lnvslvrd $ tbe ptogrcselon
of cvcntr sh.l,elr led to the ftnal decl.gLon to halt pre-ievelolnrnt
actlvLtLee at thp sLte.

Slnecrcly,

Eld0rn valley Coal €oql*ny

67Lfu
Iss Ednonsonr Aseietant Secrrtrry and,
ldanaEerr Plannlng & Regulntorry LffaLrs

LE /der
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Ci  t a t  i an  Rank (R)
F . zd  R l0F t

(Ci ta as: 1991 W 257262 (O. C. Ci r .  )  )

ht{TttilW- UIUX-IFE FEIERATIH, et
V .

PAEE

Da t  abase [ lode
CTADC P

6  1 .  r  A p p e  I  l e e s

l l a n u e l  L U J A N ,  J r .  ,  S e c r e t a r y ,  D e p a r t m e n t  o f  t h e  I n t e r i o r ,  € t  a l . ,  A P P e i  l a n t s
Nos.  9g-5J52,  90-5J54,  90-5156 & 90-5358

UNITED sTATEs COURT OF f,PPEALS
DISTRiCT OF COLUT1BIA  CIRCUIT

A r g u e d  S e p t e m b e r  2 3 ,  1 9 9 1
D e c i d e d  D e c e m b e r  1 0 ,  1 9 9 1

A p p e a l s  f r o m  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o n  t h e  D i s t r i c t  o f  C o l u m b i a
D i r k  D .  S n e l ,  A t t o r n e y ,  D " p a r t m e n t  o f  J u s t i c e ,  r " r i t h  w h o m  R i c h a r d  B .  S t e r , r a r t ,

A s s i s t a n t  A t t o r n e y  G e n e r a l ,  A l l r e d  T .  G h i o r z i ,  E d w a r d  J ,  S h a w a k e r ,  a n d  J a c q u e s
B .  E e l i n ,  A t t o r n e y s ,  D " p a r t m e n t  o f  J u s t i c e ,  w e r e  o n  t h e  b r i e f ,  f o r  a P P e l l a n t s ,
S e c r e t a r y  o f  t h e  I n t e r i o r r  e t  a l . ,  i n  9 0 - 5 3 5 2 r  9 8 - 5 1 5 6  a n d  9 0 - 5 1 5 8 .

J .  H i c h a e  I  K l  i s e ,  w i  t h  w h o m  J o h n  A .  l l a c  l g o d ,  T h o m a s  C .  f l e a n s ,  a n d  H a n o  l d  P '

Q u i n n ,  J . .  f  o r  N a t  i o n a  I  C o a  I  A s s o c  i a t  i o n ,  a n d  E d r . l a r d  t 1 ,  6 r e e n  a n d  S t u a r t  A .
S a n d e r s o n  f  o r  A m e r  i c a n  t " l i n  i n g  C o n g r e s s ,  w e r e  o n  t h e  b r  i e f  ,  f  o r  a P P e  I  l a n t s
N a t  i o n a l  C o a l  A s s o c i a t  i o n  a n d  A m e r i c a n  t l i n i n g  C o n g r e s s  i n  9 0 - 5 1 5 4 .

L .  T h o m a s  G a l t o w a y ,  w i t h  w h o m  G l e n n  P .  S u g a m e l i  a n d  T h o m a s  J .  F i t z G e r a l d r  u J e r e
o n  t h e  b r i e f ,  f o r  a p p e l l e e s  i n  9 A - 5 3 5 2 , 9 0 - 5 5 5 4 t  9 g - 5 5 5 6  a n d  9 0 - 5 J 5 8 .

L a w r e n e e  G .  t l c B r i d e  w a s  o n  t h e  b r i e f  ,  f o r  a m i c u s  c u r i a e  I n t e r s t a t e  l l i n i n g
E o m p a c t  C o m m i s s i o n  u r g i n g  t h a t  t h e  D i s t r i c t  E o u r t ' s  o r d e r  b e  r e v e r s e d  a n d  t h e
S e c r e t a r y ' s  r u l e  b e  r e i n s t a t e d .

B e f o r e :  L J A L D ,  D . H .  G I N S B U R G  a n d  R A N D E L P H ,  C i r c u i t  J u d g e s .

R A N D 0 L P H ,  C i r c u i t  J u d g e :

* 1  S u r f a c e  c o a l  m i n i n g  i s  a  t e m p o r a r y  u s e  o f  t h e  l a n d .  l ^ f h e n  m i n i n g  e n d s
t h e  l a n d  m u s t  b e  r e s t o r e d .  A f t e n  r e v e g e t a t i o n  i s  c o m p l e t e ,  a n d  s u f f i c i e n t  t i m e
h a s  p a s s e d  t o  e n s u r e  i t s  s u c c e s s - 5  y e a r s  i n  t h e  e a s t r  l 0  y e a r s  i n  t h e  a r i d
w e s t - a  m i n e  o p e r a t o r  w h o  h a s  f u t f i l l e d  a l l  I e g a l  r e q u i r e m e n t s  i s  e n t i t l e d  t o
h a v e  h i s  p e r f o r m a n c e  b o n d  r e l e a s e d .  T h e  p r i n c i p a l  q u e s t i o n  i n  t h i s  c a s e  i s
w h e t h e r  u n d e r  t h e  S u r f a c e  H i n i n g  E o n t r o l  a n d  R e c l a m a t i o n  A c t  o f  t 9 7 7 r  f 0
U . 5 . C .  s s  1 2 0 1 - L 3 2 9  ( 1 9 8 8 ) ,  r e g u l a t o r y  j u r i s d i c t i o n  m a y  t h e n  b e  t e r m i n a t e d .
T h e  S e c r e t a r y  o f  t h e  I n t e r i o r  i s s u e d  r e g u l a t i o n s  s o  p r o v i d i n g .  S e e  5 2 ' F e d .
R u g .  2 4 , 0 9 2  (  1 9 8 7 )  ( N o t  i c e  o f  P r o p o s e d  R u  l e m a k  i n g  )  i  5 1  F e d .  R e g .  4 4  t 3 5 6
( 1 9 8 8 )  ( F i n a l  R u l e ) .  T h e  d i s t r i c t  c o u r t ,  a t  t h e  b e h e s t  o f  t h e  l ' l a t i o n a l
t ' r i l d l i f e  F c d a r a t i o n  a n d  o t h e r s  ( "  " N U I F '  ' ) r  s t r u c k  t h e m  d o w n .  N a t i o n a l
t l i l d l i f e  F e d ' n  v .  I n t e n i o r  D e p ' t ,  3 I  E n v ' t  R e p .  f , a s .  ( B N A )  2 8 J 4 , 2 A 4 A - 4 t
( D . D . C .  1 9 9 0 ) .  B e c a u s e  h , e  f  i n d  t h e  A c t  s i  I e n t  o n  t h e  i s s u e  P r e s e n t e d  a n d  t h e
S e c r e t a r y ' s  i n t e r p r e t a t  i o n  p e r m i s s i b l e ,  r r , e  r e v e r s e .  t F N l l

A s  n i g h t  f o l  l o w s  d " y ,  I  i t  i g a t  i o n  f  o l  l o r , r s  r u l e m a k i n g  u n d e r  t h i s  s t a t u t e .  S i n c e
t h e  A c t ' s  p a s s a g e  i n  t 9 7 7 ,  i n  c a s e s  c h a l l e n g i n g  r e g u l a t i o n s ,  o u r  o p i n i o n s  h a v e
d e s c r  i b e d  i n  c o n s  i d e r a b  l e  d e t a  i  I  t h e  A c t  ' s  s t  r u c t u i e  a n d  o P e r a t  i o n .  I F N 2 l  h J e

s h a l l  a s s u m e  f a m i l i a r i t y  r . r i t h  t h o s e  o p i n i o n s .  I n  b r i e f  ,  t h e  A c t  i s  i n t e n d e d  t o
p r o t e c t  t h e  e n v i r o n m e n t  f r o m  t h e  a d v e r s e  e f f e c t s  o f  s u r f a c e  c o a l  m i n i n g  w h i l e
e n s u r i n g  a n  a d e q u a t e  s u p p l y  o f  c o a l  t o  m e e t  t h e  n a t i o n ' s  e n e r g y  r e q u i r e m e n t s .
l 0  U . S . C .  s  1 2 0 2 ( a ) ,  ( f  ) .  S e c t i o n  5 0 1 ( b )  d i r e c t s  t h e  S e c r e t a r y  t o  p r o m u l g a t e
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(Ci tc  as:  1991 ! f -  257262,  r1 (D.C.Cir . ) )
r c g u l a t i o n s  e s t a b l i s h i n g  r e g u l a t o r y  p r o c e d u r e s  a n d  p e r f o r m a n c e  s t a n d a r d s

"  " c o n f o r m i n g  t o  t h e  p r o v i s i o n s  o f t  I  t h e  A c t  ( 1 0  U . 5 . C .  s  1 2 5 1 ( b ) ) .  S e c t i o n
5 1 5  c o n t a i n s  d e t a i l e d  "  " e n v i r o n m e n t a l  p r o t e c t i o n  p e r f o r m a n c e  s t a n d a r d s '  '

a p p l i c a b l a  t o  u  u a l l  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p a r a t i o n s . '  |  , 0
u . S . C .  s  1 2 6 5 .  T h r o u g h  t h e  0 f f i c a  o f  S u r f a c e  l l i n i n g  R e c l a m a t i o n  a n d
E n f o r c c m e n t  ' ) ,  t h e  S e c r e t a r y  i s  t o  t a k c  a t e P s  "  " n e c e s s a r y  t o
i n s u r a  c o m p l i a n c e  w i t h '  r t h e  A c t .  , 0  U , S . C .  s  1 2 1 1 ( a ) ,  ( c ) ( 1 ) .  T h e  s t . t c a  t o o
h a v c  a  s i g n i f i c a n t  r o l e  t o  p l a y .  n f t e r  a n  i n t e n i m  p e r i o d  o f  f e d e r a l
r a g u l a t i o n ,  s t B t e s  h a d  t h e  o p t i o n  o f  p r o p o s i n g  p l a n s  f o r  i m P l e m e n t  i n g  t h c  A c t
c o n g i s t E n t  u i t h  f e d e r a l  s t a n d a r d s  o n  n o n - f c d e r a l  l a n d s .  l l l h e n  t h e  S e c r a t a r y
a p p r o v c d  t h e  p r o g r a m s  s u b m i t t e d  b y  t h e  s t a t e s ,  t h o s e  s t a t e s  b e c a m e  p r i r n a r i l y
r e s p o n s i b l e  f o r  r e g u l a t i n g  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  i n  t h e  n o n -
f e d c r a l  a r e a s  r . r i t h i n  t h E i r  b o r d c r s ,  t 0  U . S , C .  s  L 2 5 1  .  l n  s t a t e s  n o t  h a v i n g  a n
a p p r o v a d  p r o g r a m ,  t h a  S e c r e t a r y  i m p l e m e n t c d  a  f c d e r a l  P r o g r a m .  1 0  U . S . C .  s
1 2 5 4 ( a ) ,  ( b ) ,  T h a  "  " p e r n a n e n t  p r o g r a m '  '  r e g u l a t i o n s  i s s u e d  u n d e r  s e c t l o n
5 0 1 ( b )  s e t  s t a n d a r d s  f o r  f e d e r a l l y - a p p r o v e d  s t s t r  P r o g r a m s  a n d  f o r  t h e  f e d c r a l
p r o g r a m  t h a t  t a k e s  e f f e c t  u r h e n  a  S t a t e  f a i l s  t o  "  " i m p l e r n e n t ,  e n f o r c e ,  o r
m a i n t a i n r  I  i t s  p r o g r a m .  l 0  U . S . C .  s  1 2 5 4 ( a ) ,  E n f o r c e m e n t  i s  c a r r i e d  o u t  b y
t h e  "  " r e g u l a t o r y  a u t h o r i t y r '  I  t h a t  i s ,  t h e  s t a t a  a g " n c y  a d r n i n i s t e r r n g  t h a
f e d c  n a  I  I  y - a p p  r o v e d  p r o g r a m ,  t h e  S c e r e t a r y  a d m i n i s t e r i n g  a  f a d e r a l  P r o g r a m ,  o r
O S I 1 R E  c o n d u c t i n g  o v e r s i g h t  o f  s t a t c  p r o g r a m s .  S e e  l 0  C ' F ' R .  s  7 0 0 . 5 .

1 2  T h e  p r i n a r y  m e a n s  o f  e n s u r i n g  c o r n p l i a n c c  i s  t h e  p e r n i t  s y s t e m
c s t a b l i s h a d  i n  s e c t i o n s  9 0 6  t h r o u g h  9 1 4  a n d  s e c t i o n  5 I 9 ( a J .  , 0  U . 5 . C .  *  1 2 1 6 -
1 2 6 4 ,  L 2 6 5 ( a ) .  A  p e r m i t  i s  r e q u i r e d  f o r  r '  " a n y  s u r f a c e  c o a l  m i n i n g
o p e r a t i o n s . '  '  t F N r l  l 0  U . 5 . C .  s  L 2 5 6 ,  S u m m a r i c s  a f  a p p l i e a t i o n s  f o r  P e r m i t s
m u 6 t  b a  p u b l i s h e d ,  a n d  o b j e c t i o n s  m a y  b e  s u b m i t t e d  b y  l o c a l  a g e n c i e s  o r  b y

"  " a n y  p a r s o n  h a v i n g  a n  i n t e r e s t  u r h i c h  , . .  m a y  b e  a d v e r : a l y  a f f e c t e d '  '  b y  I
p r o p o s e d  o p a r a t i o n .  , 0  U . S . C ,  s  1 2 6 7 .  E a c h  a p p l i c a t i o n  m u s t  i n c l u d e  a
r e c l a m a t i o n  p i a n .  S e c t i o n  5 l 7 | j J ,  3 0  U . S . C .  s  I 2 5 7 ( d ) .  A  r e c l a m a t i o n  p l a n
d a s c r i b a s  t h e  p r e s e n t  u s e  o f  t h e  l a n d ,  p r o p o s a d  a n d  p o s s i b l e  p o s t - m i n i n g  u s a s
o f  t h e  l a n d ,  a n d  u r h a t  s t e p s  t h e  o p c r a t o r  u r i l l  t a k e  t o  e n s u r e  t h e  v i a b i l i t y  o f
t h a  l a t t e r .  A m o n g  o t h e r  t h i n g s ,  t h e  p l a n  m u s t  s h o w  h o u r  t h e  o p e r a t o r  u i l l
a c h i e v e  s o i l  r e c o n s t r u c t i o n  a n d  r a v e g c t r t i o n  o f  t h e  m i n e d  a r e a .  S e c t i o n  5 0 8 ,
5 0  U , S . C .  s  1 2 5 8 .  t F N 4 l  A  p e r m i t  a p p l i c a t i o n  c a n  o n l y  b e  a p p r o v e d  i f  i t
d e m o n s t r a t e s  t h a t  r  " a l l  r e q u i r e m e n t s '  ' o f  t h a  A c t  h a v c  b e e n  s a t i s f i c d  a n d
t h a t  "  " r e c l a m a t i o n  a s  r e q u i r c d  b y  t t h e  A c t l  . . .  c a n  b e  a c c o m p l i s h e d . r  '  l 0
u.  S .C.  s  1260 .

S a e t i o n  5 0 9  r e q u i r e s  t h e  o p e r l t o r  t o  p o s t  a  p l r f o r n a n c e  b o n d  i n  a n  i t n o u n t
s u f f i c i c n t  t o  s e c u r e  c o n p l e t i o n  o f  r e c l a m a t i o n .  T h e  o p e r a t o r  a n d  t h c  s u r e t y
r c m a i n  l i a b l e  u n d e r  t h e  b o n d  f o r  t h e  d u r a t i o n  o f  t h c  s u r f a c e  r n i n i n g  a n d
r a c l a n a t i o n  o p e r a t i o n  a n d  u n t i l  t h a  c n d  o f  t h e  "  " r e v e g e t a t i o n  p e r i o d r  '  ( 5  o r
1 0  y a a r s )  p r e s c r i b e d  b y  s e c t i o n  5 f 5 ( 2 9 r .  t 0  U . 5 . C .  s  1 2 9 9 ( b ) .  A t  t h a t  t i m ! t
t h e  o p e r a t o r  m a y  p e t i t i o n  t h e  r e g u l a t o r y  a u t h o r i t y  f o r  r a l c a s a  o f  t h e  b o n d .
T h e  p e t i t i o n  m u s t  b e  p u b t i s h e d ,  a n d  i s  s u b j e c t  t o  t h e  s a m e  o p p o r t u n i t i c s  f o r
c o m m e n t  a n d  h e a r i n g  a s  t h e  p e r m i t  a p p l  i c a t  i o n .  1 0  C . F . R .  s  8 0 0 . 4 0 ( a )  ( 2 ) ,
( b ) ( 2 ) .  F u r t h a r ,  u ' I n ] o  b o n d  s h a l l  b e  f u l l y  r c l e a s c d  . . .  u n t i l  r e c l a m a t i o n
r e q u i r c m a n t s  o f  t h e  A e t  a n d  t h c  p c r m i t  a r c  f u l l y  m a t . '  '  I d .  s  8 0 0 . 4 0 ( c ) ( ] ) .
P r i o r  t o  t h i s  r u l a m a k i n g ,  t h a  r e l a t i o n s h i p  b e t u e e n  b o n d  r c l a a s c  a n d  c o n t i n u i n g

r a g u l a t o r y  j u r i s d i c t i o n  u a s  u n c l a a r .  5 1  F c d .  R e g .  4 4 , 1 5 6  ( 1 9 9 9 ) .  S t a t e
a u t h o r i t i e s  u o u l d  d a c l i n e  t o  a c t  o n  v i o l a t i o n s  r e g o r t e d  a f t e r  b o n d  ? c h 8 3 a ,
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( C i t a  6 s i  1 9 9 1  t d -  2 5 n 6 2 ,  * 2  ( D . C . C i r . ) )
e v e n  r , r h e n  t h e  a  I  l e g a t  i o n  b l t s s  t h a t  t h e  b o n d  h a d  b e e n  r e  l e a s e d  i m p r o p e r  l y .  I n
s o m e  s u c h  c a s e s ,  O S | I R E  r * r o u l d  r e - E S s e r t  j u r i s d i c t i o n  d i r e c t l y .  I d .  T h i s  l e d  t o
c o n f u s i o n  a b o u t  w h e t h e r  a  s i t e  h , a s  o r  w a s  n o t  s u b j e c t  t o  t h e  A c t .  I n  o r d e r  t o
e n d  t h i s  c o n f u s i o n ,  t h e  S e c r e t a r y  p r o m u l g a t e d  t h e  r u l e s  a t  i s s u e ,  t ^ r h i c h  s p e c i f y
w h e n  r e g u l a t o r y  j u r i s d i c t  i o n  o v s r  a  s i t e  t e r m i n a t e s .  I d .  T h u s ,  l 0  C . F . R .  s
7 0 0 . 1 1 ( d )  ( 1 )  P r o v i d e s  t h a t  r r  ' r a  r e g u l a t o r y  a u t h o r i t y  m a y  t e r m i n a t e  i t s
j u r i s d i c t i o n  . . .  o v e r  t a l  r e c l a i m e d  s i t e '  '  w h e n  ( a n d  o n l y  r ^ r h e n )  t h e  a u t h o r i t y
d e t e r m i n e s  ( e i t h e r  i n d e p e n d e n t l y  o r  p u r s u a n t  t o  a  b o n d  r e l e a s a )  t h a t  "  " a I I
r e q u i r e m e n t s  i m p o s e d '  '  h a v e  b e e n  c o m p l e t e d .  I F N S l  I d .  B y  t y i n g  t e r m i n a t i o n
o f  j u r i s d i c t i o n  t o  b o n d  r a l c a s c ,  t h e  S e c r e t a r y  s o u g h t  t o  r e s o l v e  d o u b t s  a b o u t
t h e  f  o r m e r ,  u l h  i  I e  i m p o s  i n g  m i n  i m u m  s t a n d a r d s  f  o r  t h e  I a t  t e r  o n  t h e  s t a t e
a u t h o r  i  t  i e s .

r J  I n  t h e  d i s t r i c t  c o u r t  N I J F  c l a i m e d  t h a t  i t  w a s  r r  r r p r e m a t u r e '  '  t o
t e r m i n a t e  r e g u l a t o r y  j u r i s d i c t  i o n  a t  t h e  t  i m e  o f  b o n d  r c l e a s c .  C o m p l a i n t  o f
N a t  i o n a l  t l i  t d l  i f e  F e d e r a t  i o n  a t  ! 4 ,  C i v .  N o .  B 8 - 3 J 4 5  ( D .  D .  f , .  f  i  l e d  N o v .  L 7  ,
1 9 B B ) .  T h e  d i s t r i c t  c o u r t  i n t e n p r e t e d  N I r J F ' s  c o m p l a i n t  n o t  s i m p l y  a s  a n
o b j e c t i o n  t o  t i m i n g ,  b u t  a s  a n  a t t a c k  o n  r r  r r t h e  c o n c e p t  o f  t e r m i n a t i n g
j u r i s d i c t i o n . '  '  N a t i o n a l  t ^ l i l d l i f e  F e d ' n  v .  I n t e r i o r  D e p ' t ,  l t  E n v ' t  R e p .
C a s .  ( B N A )  a t  2 9 3 9 .  S e i z i n g  o n  l a n g u a g e  f o u n d  i n  s e c t i o n  5 2 t  o f  t h e  A c t ,  l 0
U . 5 . C .  s  L 2 7 t ,  t h e  c o u r t  n o t e d  t h a t  t h e  S e c r e t a r y  u r a s  u n d e r  r r  t r a n  o n g o i n g
d u t y  t o  c o r r e c t  v i o l a t i o n s  r . ,  w i t h o u t  I i m i t a t i o n . '  '  J t  E n v ' t  R e p .  C a s .
( B N A )  a t  2 0 4 0 ,  T h e  c o u r t  a l s o  b e l i e v e d  t h a t  a l l o w i n g  t e r m i n a t i o n  o f
j u r i s d i c t  i o n  w o u  l d  '  ' h  i n d e r '  '  t h e  f , c t  ' s  g o a  I  o f  t r  I ' p r o t e c t  t  i n g  I  t h e
e n v i r o n m e n t . r  '  I d .  a t  2 0 4 L .  I n  v i e w  o f  t h e s e  c o n s i d e r a t i o n s ,  t h e  c o u r t
b e l i e v e d  i t  P r o p e r  t o  i n t e r p n e t  C o n g r e s s ' s i l e n c e  o n  t h e  p r e c i s e  q u e s t i o n  o f
t e r m i n a t  i o n  o f  j u r  i s d  i c t  i o n  a s  a  

" "  
I  I  f  o r  p e r p e t u a  I  r e g u  l a t  i o n .  I d .

T h e  d i s t r i c t  c o u r t r s  o p i n i o n  a n d  N L I F ' s  c l a i m  o f  p r e m a t u r i t y  s u f  f e r  f  r o m  t h e
s a m e  f  l a r , r .  S e c t i o n  5 2 L  c a n n o t  b e  r e a d  t o  e x p r e s s  o r  a s s u m e  t h a t  r e g u l a t o r y
j u r i s d i c t i o n  o v e r  a  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n  m u s t  c o n t i n u a
f o r e v e r .  I t  i s  t r u e  t h a t  s e c t i o n  5 2 L  r e q u i r e s  t h e  r e g u l a t o r y  a u t h o r i t y  t o
"  " t a k e  a c t i o n '  |  ' r  " r l h e n e v e r '  '  a  v i o l a t i o n  o c c u r s ,  ] 0  U . S . C .  s
t 2 7 L ( a ) ( t )  ( e m p h a s i s  a d d e d ) .  B u t  b y  t r  r r a c t i o n r r  ' s e c t i o n  5 2 L  m e a n s  p r i m a r i t y
t h e  i s s u a n c e  o f  a n  o r d e r  n e q u i r i n g  "  " c e s s a t i o n  o f  s u r f a c e  c o a l  m i n i n g  a n d
r e c l a m a t i o n  o p e r a t i o n s . '  '  J 0  U . S . C .  s  L 2 7 L ( a ) ( 2 ) .  S e c t i o n  5 2 1 ( a ) ( 2 )  a l s o
e m P o w e r s  t h e  S e c r e t a r y  t o  i m p o s e  o t h e r  r r  t r a f f  i r m a t i v e  o b l i g a t i o n s '  '  o n  t h e
o P e r a t o r l  t h e s e ,  h o u l e v e r ,  a r e  t o  b e  e x a c t e d  r r  r r  i n  a d d i t  i o n  t o  t h e  c e s s a t  i o n
o r d e r r '  '  5 0  U . S . C .  s  t 2 7 t ( a ) ( 2 ) .  t t  t h u s  a p p e a r s  t h a t  C o n g r e s s  c o n t e m p l a t e d
e n f o r c e m e n t  a c t i o n s  o n l y  d u r i n g  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s .  I f  t h e  s i t e
b r e r e  n o  l o n g e r  t h e  s c e n e  o f  a  i l  r r s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n
o P e r a t i o n r '  ' a n d  i t  c o u l d  n o t  b e  b y  t h e  t i m e  t h e  b o n d  i s  r e l e a s e d ,  i t  w s u l d  b e
d i f f i c u l t  t o  s e e  h o w  s e c t i o n  5 2 t  c o u l d  n e v e r t h e l e s s  c o n t i n u e  t o  a p p l y .  T h e
r e g u l a t i o n ,  t h e n ,  c a n n o t  b e  u p h e t d  o r  s t r u c k  d o r ^ r n  s o l e l y  b y  r e f e r e n c e  t o
C o n g r e s s ' i n t e n t r  a t  l e a s t  n o t  a s  t h a t  i n t e n t  u a s  e x p r e s s e d  i n  s e c t i o n  5 2 1 .

N L J F  a l s o  a r g u e s  t h a t  s e c t i o n  5 2 0  o f  t h e  A c t ,  t h e  c i t i z e n  s u i t  p r o v i s i o n ,
r e q u  i  r e s  e v e r  I a s t  i n g  r e g u  l a t o r y  j u r  i s d  i c t  i o n .  B r  i e f  o f  A p p e  I  l e e s  a t  2 L .  T h a t
s e c t  i o n  g  i v e s  a n y  p e r s o n  h a v i n g  a n  i n t e r e s t  t h a t  i = ,  o 1 1  m a y  b u ,  a d v e r s e  l y
a f f e c t e d  a  c a u s e  o f  a c t i o n  "  t ' a g u i n s t  , . .  a n y  , r .  p e r s o n  u h o  i s  a l l e g e d  t o  b e
i n  v i o l a t  i o n  o f  t h i s  s u b c h a p t e r .  '  '  l 0  U . S . C .  s  L 2 7 A .  N h J F  a p p e a r s  t o
b e l i e v e  t h a t  i f  a  p o s t - b o n d  r e l e a s a  s i t e  i s  n o  l o n g e r  a  r r  r r s u r f a c e  c o a l  m i n i n g
a n d  n e c l a m a t i o n  o p e r a t i o n i l  s u b j e c t  t o  r e g u l a t i o n  u n d e r  s e c t i o n  5 2 1 ,  t h e n  t h e
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(C i ta  as :  1991  l r l L  257262 ,  *J  (D .C.C i r .  ) )

f o r m e r  o P e r a t o r  o f  t h e  s i t e  c o u l d  n o t  b e  s u b j e c t  t o  t h e  c i v i l  s u i t  p r o v i s i o n s
o f  s e c t i o n  5 2 9 .  t ^ J e  h a v e  t r o u b l e  f o t l o w i n g  N t ^ l F ' s  a r g u m e n t .  C o n g r e s s  m a y  o r  m a y
n o t  h a v e  i n t e n d e d  t h a t  c i t i z e n s ' s u i t s  c o u l d  b e  b r o u g h t  a t  a n y  t i m e  a f t e r
o P e r a t i o n s  c e a s e d ,  a  m a t t e r  a b o u t  w h i c h  w e  e x p r e s s  n o  o p i n i o n .  H o w e v e r ,
n o t h i n g  i n  t h e  r e g u l a t i o n  a t  i s s u e  e v e n  a p p t i e s  t s  s e c t i o n  5 2 0  c i t i z e n s '
s u i t s .  S e e  5 3  F e d .  R " g .  4 4 , 3 5 8  ( 1 9 8 8 ) .  t F N 6 l  A n d  C o n g r e s s  g a v e  n o  i n d i c a t i o n
t h a t  s e c t i o n  5 2 9  s h o u l d  c o n t r o l  t h e  r e s t  o f  t h e  A c t .  I t  i s  t h e r e f o r e  o f  n o
m o m e n t  t h a t  c i t i z e n s ' s u i t s  m i g h t  b e  u n c o n s t r a i n e d  b y  a n y  s t a t u t e  o f
I  i m i  t a t  i o n s .
1 4  B e c a u s e  t h e  A c t  "  " d o e s  n o t  e v i n c e  a  c l e a r  c o n g r e s s i o n a I  i n t e n t  o n  t h e

i s s u e  n  t l h e t h e r  r e g u  l a t o r y  j u r  i s d  i c t  i o n  m E y  t e r m i n a t e ,  r r  r r  t h e  q u e s t  i o n  b e c o m e s
r , l h e t h e r  t h e  S e c r e t a r y ' s  r e g u l a t i o n  i s  b a s e d  o n  a  p e n m i s s i b l e  i n t e r p r e t a t i o n  o f
t h e  A c t . '  '  N a t i o n a l  t ^ l i l d l i f e  F e d ' n  v .  L u  j a n  ,  9 2 8  F . 2 d  4 5 3 ,  4 5 9  ( 0 . C .  E i r .
1 9 ? t ) .  N I I F  h a s  t u t o  f a l t b a c k  p o s i t i o n s .  F i r s t ,  e v e n  i f  C o n g r e s s  d i d  n o t
e x p r e s s l y  r e q u i r e  p e r p e t u a l  n e g u l a t o r y  j u r i s d i c t i o n ,  t h e  r e g u l a t  i o n  i s  n o t  a
r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  A c t .  I n  s u p p o r t ,  N U I F  c i t e s  i n s t a n c e s  i n  w h i c h
B S I I R E  h a s  r e - a s s e r t e d  j u r i s d i c t i o n  a l t e n  a  s t a t e  a u t h o r i t y  h a s  i m p r o p e r l y
r e l e a s e d  a  b o n d .  I F N 7 ]  S e c o n d ,  N t ^ t F  a r g u e s  t h a t  t h e  e x i s t e n c e  o f  s u c h  c a s e s ,
a n d  0 S l l R E ' s  p r a c t i c e  o f  r e - a s s e r t i n g  j u r i s d i c t i o n  w h e n  n e c e s s a r y . ,  F B n d e r  t h i s
r e g u l a t i o n  a n  a r b i t r a r y  a n d  c a p r i c i o u s  c h a n g e  f r o m  p r i o r  p r a c t i c e .  I d .  T h e
d i s t r i c t  c o u r t  a c c e p t e d  t h e s e  a r g u m e n t s ,  a t  l e a s t  i n  p a r t r  s t a t i n g  t h a t  r r  r r i t

w o u l d  b e  b e t t e r  f  o r  t h e  g o v e r n m e n t  t o  h a v e  t h e  p o u , e r  t o  d e a l '  '  w i t h  v i o l a t  i o n s
c o r n i n g  t o  I  i g h t  a f  t e r  b o n d  r e l e a s e .  J l  E n v ' t  R e p .  C a s .  ( B N A )  a t  2 0 4 1 .

T h e  c o u r t ' s  p o i n t  i s  n o t  u r e l  l - t a k e n .  T h e  c o n f u s i o n  e n g e n d e r e d  b y  t h e  p r i o r
p o l  i c y  n e c e s s i t a t e d  t h e  i n s t a n t  r u l e m a k i n g ,  I t  c a n n o t  b e  '  r r a r b i t r a r y  a n d
c a P r i c i o u s '  '  t o  f o r m u l a t e  a  n e u r  p o l i c y  w h e n  f a c e d  w i t h  c l e a r  e v i d e n c e
( e v i d e n c e  c i t e d  b y  N t ^ l F  h e r e )  o f  t h e  i n a d e q u a c y  s f  t h e  o l d  o n e .  f l o r e
i m p o r t a n t l y ,  t h e  r e g u l a t i o n  i t s e l f  c l e a r l y  s p e a k s  t o  t h e  c o n c e r n s  v o i c e d  b y  t h e
d i s t r i c t  c o u r t  a n d  N t , F .  r r  r r  I T ] h e  r e g u l a t o r y  a u t h o r i t y  s h a l  l  r e a s s e r t
j u r i s d i c t i o n  i f  . . .  t h e  b o n d  r e l e a s a  u r a s  b a s e d  u p o n  f r a u d ,  c o l l u s i o n ,  o r
r n i s r e p r e s e n t a t i o n . '  '  t g  C . F . R .  s  7 0 0 . 1 1 ( d ) ( 2 )  ( e m p h a s i s  a d d e d ) .  T h e  q u e s t i o n
i s  w h e t h e r  t h e  e f f e c t  o f  t h e  r e g u l a t i o n  c o m p o r t s  w i t h  t h e  s t a t u t o r y  s c h e m e .  [ . l e
b e l i e v e  t h a t  i t  d o e s  i n  I i g h t  o f  t h e  l a n g u a g e  o f  t h e  n e g u l a t i o n  a n d  t h e
i n t e r P r e t a t i o n  p r o v i d e d  i n  b o t h  t h e  p r e a m b l e  a n d  t h e  S e c r e t a r y r s  b r i e f  h e r e .
T h e  p r e a m b l e  a d o p t s  a n  o b j e c t i v e  s t a n d a r d ,  s t a t i n g  t h a t  j u r i s d i c t i o n  m u s t  b e

r e - d s s e r t e d  w h e n e v e r  "  " u n y  r e a s o n a b l e  p e r s o n  c o u l d  d e t e r m i n e '  '  t h a t  f r ^ a u d ,
c o l  l u s i o n  o r  m i s r e p r e s e n t a t  i o n  h a d  o c c u n r e d  .  5 J  F e d .  R " g .  4 4 r J 5 9  ( 1 9 8 8 ) .  T h e
S e c r e t a r y ' s  b r i e f  n o t  o n l y  a d o p t s  t h i s  s t a n d a r d  b u t  a l s o  c l a r i f i e s  i t s  s c o p e i

I t  i s  i m p o r t a n t  t o  n o t e  i n  t h i s  c o n n e c t i o n  t h a t  t h e  f  i l i n g  o f  a n  a p p l i c a t i o n
f o n  b o n d  r a l e a s a  i s  i n  i t s e l F  a  r e p r e s e n t a t i o n  t h a t  t h e  o p e i a t o r  h a s  s a t i s f i e d
h i s  r e c l a m a t i o n  o b l i g a t i o n s  s i n c e  a n  o p e r a t o r  i s  n o t  e n t i t t e d  t o  r e l e a s c  f r o m
t h e  b o n d  u n l e s s  h e  h a s  m e t  t h o s e  o b l i g a t i o n s . . . .  I f  a n  o p e r a t o r  a p p l i e s  f o r
r e l c a s c  b u t  h a s  n o t  f u l f i l l e d  h i s  o b l i g a t i o n s ,  h e  i s  g u i l t y  o f
m i s r e p r e s e n t a t i o n  b y  t h e  v e r y  f a c t  o f  m a k i n g  a n  a p p l i c a t i o n .

B r i e f  f o r  t h e  S e e r e t a r y  a t  2 7  n . 1 1 .  T h i s  i s  a  r e a s o n a b l e  w a y  o f  i m p l e m e n t i n g
t h e  A c t ' s  e o n d i t i o n  r r  r r t t l h a t  n o  b o n d  s h a l l  b e  f u l l y  r e l e a s e d  u n t i l  a l l
r e c l a m a t i o n  r e q u i r e m e n t s  o f  t h i s  c h a p t e r  a r e  f u l l y  m e t . '  '  J g  U . S , C .  s
L 2 6 9 ( c ) ( ] ) .  T h e  c o n d i t i o n  i m p l i e s  t h a t  a f t e r  r e c l a m a t i o n  r e q u i r e m e n t s  a r e  m e t ,
t h e  b o n d  m a y  b e  "  " f u I l y  r e l e a s e d . '  '  I d .  l r l h e n  i t  t u r n s  o u t  t h a t  t h e  o p e r a t o r
h a d  i n  f a c t  n o t  f u l f i l l e d  i t s  r e c l a m a t i o n  o b t i g a t i o n s  a t  t h e  t i m e  o f  r e l e a s e ,
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(C i te  as :  1991  UL  257262 ,  *4  (D .C .C i r . ) )

t h e  S e c r e t a r y t s  i n t e r p r e t a t i o n  o f  r r  r t m i s r e p r e s e n t a t i o n t  '  e n s u r e s

PAEE 5

tha t
j u r i s d i c t  i o n  "  " s h a l  l '  '  b e  r e a s s e r t e d .  l 0  C . F . R .  s  7 0 0 . 1 1 ( d )  ( 2 ) .
* 5  N t J F  a P P a r e n t l y  b e l i e v e s  t h a t  b e c a u s e ,  u n d e r  t h e  r e g u l a t i o n s ,  i t  i s

P o s s i b l e  f o r  s o m e  o p e r a t o r s  t o  a v o i d  I i a b i l i t y  f o r  v i o l a t i o n s  o f  t h e  A c t  t h a t
a r e  u n d i s c o v e r e d  o r  u n d i s c o v e r a b l e  a t  t h e  t i m e  o f  b o n d  r e l e a s a ,  t h e  r e g u l a t i o n s
i m p r o p e r l y  f a i l  t o  p r o m o t e  t h e  A c t ' s  p u r p o s e  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t .
T h e  A c t  ,  h o r ^ r e v e r ,  w a s  d  c o m p r o m i s e ,  d e s  i g n e d  b o t h  t o  p r o t e c t  t h e  e n v i  r o n m e n t
a n d  t o  e n s u r e  a n  a d e q u a t e  s u p p l y  o f  c o a l  t o  m e e t  t h e  n a t i o n ' s  e n e r g y
r e g u i r e m e n t s .  S e e  3 0  U . S . C .  s  t 2 0 2 ( a ) ,  ( f ) .  T h e  S e c r e t a r y  s t r u c k  a  r e a s o n a b l e
b a l a n c e  b e t u r e e n  t h e s e  c o m p e t i n g  i n t e r e s t s  i n  h i s  i n t e r F r e t a t i o n  o f  t h e  A c t
( a n d  r  6 s  n o t e d  a b o v e ,  r e s p o n d e d  t o  N I J F ' s  c o n c e r n s  a b o u t  u n a b a t e d  e n v i  r o n m e n t a  I
h a r m  b y  a d d  i n g  l 0  C .  F .  R .  s  7 0 8 .  L 1 ( d  )  ( 2  )  )  .

T h e  r e g u l a t i o n  a l s o  s t r i k e s  a  r e a s o n a b l e  b a l a n c e  b e t u e e n  t h e  g r a d u a l  i n c r e a s e ,
d u e  t o  i m p n o v i n g  t e c h n o l o g y ,  i n  r ^ r h a t  l e g i t  i m a t e l y  m a y  b e  d e m a n d e d  o f  a n
o p e r a t o r ,  a n d  a n  o F e n a t o r ' s  n e e d  f o r  c e r t a i n t y  r e g a r d i n g  c l o s e d  s i t e s .  t t t t l t

u r o u  l d  n o t  b e  a p p r o p r  i a t e  t o  r e q u  i  r e  o p e r a t o r s  w h o  h a d  m e t  t h e  s t a n d a r d s
o f  t h e i r  p e r m i t s  a n d  t h e  a p p l  i c a b l e  r e g u l a t o r y  p r o g r a m  t o  r e c l a i m  [ c l o s e d
s i t e s l  i n  a c c o r d a n c e  w i t h  n e w  t e c h n o l o g y . '  '  , 3  F e d .  R " g .  4 4 r 3 6 t  ( 1 9 8 8 ) .

I n  s h o r t ,  w e  f  i n d  t h e  r e g u l a t i o n  c o n s i s t e n t  r , r i t h  t h e  g o a l s  o f  t h e  A c t  a n d  a
r e a s o n a b l e  i n t e r p r e t a t i o n  o f  i t .  F u r t h e r m o r e ,  t h e  f a c t o r s  s u p p o r t i n g  "  " t h e
c o n c e p t  o f  t e r m i n a t i n g  j u r i s d i c t i o n r '  '  7 L  E n v ' t  R e p .  C a s .  ( B N A )  a t  2 0 1 9 ,
b u t t r e s s  t h e  S e c r e t a r y ' s  d e c i s i o n  t o  u s e  b o n d  r e l c a s c  a s  t h e  p o i n t  a t  r ^ r h i c h
t e r m i n a t i o n  o c c u r s .  U n t i l  b o n d  r a l a a s a  t h e  o p e r a t o r  i s  s t i l l  l i a b l e ,  a n d  a n
a t t e m p t  t o  t e r m i n a t e  j u r i s d i c t  i o n  s o o n e r  r ^ r o u l d  v i o l a t e  t h e  t e r m s  o f  t h e  A c t .
N o t h i n g  i n  t h e  s t a t u t e  s p e a k s  i n  f i x e d  t e m p o r a l  t e r m s  o f  r e g u l a t i o n  a F t e r  b o n d
r e l a a s e .  U n d e r  t h e  r e g u l a t  i o n  t h a t  i s  t h e  p o i n t  a t  r ^ r h i c h  t h e  r e g u l a t o r y
a u t h o r i t y  m u s t  "  " s i g n  o f f '  ' o n  t h e  r e c l a m a t i o n  p r o j e c t .  B o n d  r e l e a s e  a l s o
h a s  t h e  a d v a n t a g e  o f  b e i n g  a n  i n d e p e n d e n t l y  i d e n t i f i a b l e  p o i n t  i n  t i m e .  F o r
t h e s e  r e a s o n s  t h e  S e c r e t a n y t s  c h o i c e  u l a s  n o t  a r b i t r a r y  o n  c a p r i c i o u s .
A c c o r d i n g l v ,  w e  r e v e r s e  t h e  d i s t r i c t  c o u r t ' s  j u d g m e n t  i n s o f a r  a s  i t  i n v a l i d a t e d
] 0  C . F . R .  s  7 0 0 . L 1 ( d ) .

T h e r e  r e m a i n s  o n l y  t h e  q u e s t i o n  w h e t h e r  t h e  p o r t i o n  o f  t h e  d i s t r i c t  c o u r t f s
o p i n i o n  d e a l i n g  u r i t h  l 0  C . F . R .  s  8 4 0 . 1 1 ( g ) - ( h )  a n d  J A  C . F . R .  s  8 4 2 . 1 1 ( e ) - ( f  )
m u s t  b e  v a c a t e d  t o  a l l o u l  t h e  S e c r e t a r y  t o  e n g a g e  i n  r r r h a t  h e  t e r m s  "  " c u r a t i v e
r u l e m a k i n g . '  '  B r i e f  f o r  t h e  S e c r e t a r y  a t  2 9 .  T h e  c i t e d  r e g u l a t i o n s  s o u g h t  t o
r e d u c e  t h e  f  r e q u e n c y  o f  i n s p e c t  i o n  a t  r , l h a t  t h e  S e c r e t a r y  t e r m e d  "  " a b a n d o n e d
s i t e s . '  '  , L  E n v ' t  R e p ,  C a s .  ( B N A )  a t  2 9 4 2 .  T h e  d i s t r i c t  c o u r t  n o t e d  t h a t  t h e
l a n g u a g e  o f  s e c t  i o n  5 t 7 ( c )  ,  l 0  U . 5 . C .  s  t 2 6 7 ( c ) ,  I F N B I  e x p r e s s l y  s e t  a  m i n i m u m
i n s p e c t i o n  s c h e d u l e  f o r  m i ' n i n g  o p e r a t i o n s ,  a n d  t h a t  t h e  r e g u l a t i o n s  f e l l  b e l o u r
t h e  m i n  i m u m .  A c c o r d  i n g  1 y ,  t h e  c o u r t  h e  t d  t h e  r e g u  I a t  i o n s  i n v a  I  i d .  T h e
S e c r e t a r y  c o n c e d e s  t h e  c o r r e c t n e s s  o f  t h i s  r e a d i n g  o f  t h e  s t a t u t e .  B r i e f  f o r
t h e  S e c r e t a r y  a t  3 2 .  T h e  S e c r e t a r y  w i s h e s ,  h o r l e v e r ,  t o  r e - d e f  i n e  "  " a b a n d o n e d
s i t e s '  '  t o  i n c l u d e  o n l y  t h o s e  s i t e s  r * r h e r e  [  i l a  p e r m i t  h a s  e i t h e r  " e x p i r e d  o r
b e e n  r e v o k e d . '  |  |  I d .  ( c i t a t i o n s  o m i t t e d ) .  H e  a s s e r t s  t h a t  s u c h  a  r e a d i n g  i s
p e r m i s s i b l e  i n  l i g h t  o f  t h e  "  " c o v e r e d  b y  e a c h  p e r m i t '  '  I a n g u a g e  o f  s e c t i o n
5 t 7 ,  a n d  t h a t  t h e  d i s t r i c t  c o u r t ' s  r u t  i n g  m u s t  b e  v a c a t e d  t o  a l  l o r ^ r  h i m  t o
p r o m u  I g a t e  a  n e u ,  r e g u  I a t  i o n .

* 6  [ ^ l e  e x p r e s s  n o  v i e u r  a b o u t  t h e  v a l  i d i t y  o F  t h e  S e c r e t a r y ' s  p r o p o s e d
r e a d i n g .  T h e  s i g n i f i c a n t  p o i n t  o n  t h i s  a F p e a l  i s  t h a t  t h e  d i s t r i c t  c o u r t ' s
d e c i s i o n  d o e s  n o t  s t a n d  i n  t h e  w a y  o f  t h e  S e c r e t a r y ' s  a d o p t i n g  i t  i n  a  n e w

COPR.  (C)  I JEST 1991  NO ELAIH TO ORIG.  U .5 .  GOUT.  LJBRKS
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(C i te  as :  1991  WL 257262 ,  *6 ,  (D .C .C i r .  )  )
r u l e m a k i n g .  T h e  d i s t r i c t  c o u r t  e x p r e s s l y  r e l i e d  o n  t h e  l a n g u a g e  o f  s e c t i o n
5 L 7 ( c ) ,  a n d  a p p l i e d  i t  t o  t h e  r e g u l a t i B n ' s  d e f i n i t i o n  o f  "  " a b a n d o n e d  s i t e . '  I

1 t  E n v ' t  R e p .  C a s .  ( B N A )  a t  2 8 4 2  ,  2 0 4 4 .  I n  I  i g h t  o f  t h e  c o n f  I  i c t  b e t t r e e n  t h e
A c t  a n d  t h e  r e g u l a t i o n ,  t h e  d i s t r i c t  c o u r t  r e m a n d e d  t h e  r e g u l a t i o n  t o  t h e
S e c r e t a r y '  r t t o  b e  w i t h d r a w n  o r  r e v i s e d . '  '  I d .  a t  2 0 5 8  ( e m p h a s i s  a d d e d ) .  h f e
c a n n o t  u n d e r s t a n d  w h V ,  i n  t h e  f  a c e  o f  t h i s  s t a t e m e n t ,  t h e  S e c r e t a r y  r . r o u l d  t h i n k
n e b r  r u l e m a k i n g  m i g h t  b e  i n c o n s i s t e n t  w i t h  t h e  d i s t r i c t  c o u r t ' s  j u d g m e n t .  t F N P I

T h e  p o r t i o n  o f  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  s t r i k i n g  d o u n  ] 0  C . F . R .  s
7 f l 0 . 1 L ( d )  i s  r e v e r s e d .  l r l e  d e c l i n e  t o  v a c a t e  t h e  p o r t i o n  o f  t h e  d i s t r i c t
c o u r t r s  o p i n i o n  r e m a n d i n g  t o  t h e  S e c r e t a r y  ] 0  C . F . R .  s s  8 4 0 . 1 1 ( g ) - ( h )  a n d
8 4 2 . 1 1 ( e ) - ( f ) .

I t  i s  s o  o r d e r e d .

F N t .  T h e  S e c r e t a r y  a l s o  a s k s  u s  t s  v a c a t e  t h e  p o r t i o n  o f  t h e  d i s t r i c t
c o u r t r s  o p i n i o n  r e q u i n i n g  h i m  t o  w i t h d r a t r  o r  r e v i s e  ] 0  E . F . R .  s  8 4 0 . 1 1 ( g ) -
( h )  a n d  ] 0  C . F . R .  s  8 4 2 . 1 1 ( e ) - ( f  ) .  T h o s e  r e g u l a t i o n s ,  w h i c h  t h e  S e c r e t a r y
h e r e  c o n c e d e s  u , e r e  i n v a  I  i d  a s  p r o m u  l g a t e d ,  B r  i e f  f  o r  t h e  S e c r e t a r y  a t  3 2  ,
g o v e r n e d  i n s p e c t i o n  o f  a b a n d o n e d  s i t e s .  T h e  S e c r e t a r y  b e l i e v e s  t h e
d i s t r i c t  c o u r t ' s  o p i n i o n  w o u l d  p r e v e n t  a n y  f u r t h e r  r u l e m e k i n g  o n  t h e
s u b  j e c t  o f  a b a n d o n e d  s  i  t e  i n s p e c t  i o n s .

F N 2 .  N a t i o n a l  t J i l d l i f e  F e d ' n  v .  L u j a n , 9 2 8  F . 2 d  4 5 ,  ( 0 . C .  C i r .  1 9 9 1 ) ;
N a t  i o n a l  h J i  l d l  i f  e  F e d ' n  v .  H o d e l ,  8 J 9  F . 2 d  6 9 4  ( 0 . C .  C i r .  1 . 9 8 8 ) ;  I n  r e
P e r m a n e n t  S u r f a c e  f l i n i n g  R e g u l a t i o n  L i t i g . ,  6 5 1  F . 2 d  5 L 4  ( D . C .  E i t .  ) r  c e r t .
d e n i e d ,  4 5 4  U . 5 .  8 2 2  ( 1 9 8 1 ) ;  I n  r e  S u r f  a c e  t l i n i n g  R e g u l a t  i o n  L i t i g . ,  6 2 7
F . 2 d  I J 4 6  ( 0 . C .  C i r ^ .  1 9 8 0 ) .

F N l  .  A p a r t  f  r o m  t h e  m i n o r  e x c e p t  i o n s  s e t  f  o r t h  i n  s e c t  i o n  5 2 8  |  ] 0  U . 5 . C .  s
1 2 7 8 .

F N 4 .  T h e  n e v e g e t a t , i o n  s t a n d a r d s  r e q u i r e  t h a t  a n  o p e r : a t o r  e s t a b l i s h  r r  1 r a

d i v e r s e ,  e f f e c t i v e  a n d  p e r m a n e n t  v e g e t a t i v e  c o v e r '  '  o v e r  t h e  a r e a  a f t e r
m i n i n g  h a s  c e a s e d .  ] l l  U . 5 . C .  s  L 2 6 5 ( b ) ( 1 9 ) .  B y  t h e  t e r m s  o f  t h e  A c t ,  t h e
o p e r a t o r  t r  i l a s s u m e I s ]  t h e  r e s p o n s i b i l i t y '  '  f o r  s u c c e s s  o f  t h e  r e v e g e t a t i o n
p r o g r a m  f o r  5  y e a r s  ( 1 0  y e a r s  i n  t h e  a r i d  l r l e s t e r n  s t a t e s )  a f t e r  t h e
r e v e g e t a t  i o n  s t a n d a r d  i s  f  i  r s t  m e t  .  ] 0  U .  S .  E .  s  L 2 6 5  ( b  )  ( 2 0  )  .

F N 5 .  T h e  f  u l  I  t e x t  o f  ] 0  C . F . R .  s  7 0 0 . 1 1 ( d )  r e a d s :
( 1 )  A  r e g u l a t o r y  a u t h o r i t y  m a y  t e r m i n a t e  i t s  j u r i s d i c t i o n  u n d e r  t h e
r e g u l a t o r y  p r o g r a m  o v e r  t h e  r e c l a i m e d  s i t e  c ' f  a  c o m p l e t e d  s u r f a c e  c o a l
m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n r  o r  i n c r e m e n t  t h e r e o f ,  r r l h e n :
( i )  T h e  r e g u l a t o r y  a u t h o r i t y  d e t e r m i n e s  i n  r , r r i t i n g  t h a t  u n d e r  t h e  i n i t i a l
p r o g r a m ,  a l l  r e q u i r e m e n t s  i m p o s e d  u n d e r  s u b c h a p t e r  B  o f  t h i s  c h a p t e r  h a v e
b e e n  s u c c e s s f u  I  l y  c o m p  I e t e d  i  o r
( i i )  T h e  r e g u l a t o r y  a u t h o r i t y  d e t e r m i n e s  i n  u r i t i n g  t h a t  u n d e r  t h e
p e r m a n e n t  p r o g r a m ,  a l l  r e q u i r e m e n t s  i m p o s e d  u n d e r  t h e  a p p l i c a b l e  r e g u l a t o r y
P r o g r a m  h a v e  b e e n  s u c c e s s f u l l y  c o m p l e t e d  o r r  u h e r e  a  p e r f o r m a n c e  b o n d  w a s
n e q u i r e d ,  t h e  r e g u l a t o r y  a u t h o r i t y  h a s  m a d e  a  f i n a l  d e c i s i o n  i n  a c c o r d a n c e
r , r i t h  t h e  S t a t e  o r  F e d e r a l  p r o g r a m  c o u n t e r p a r t  t o  p a r t  8 0 0  o f  t h i s  c h a p t e r
t o  r c l a a s a  t h e  p e r f o r m a n c e  b o n d  f u l l y .

COPR.  (C)  h IEST 1991  NO CLAIT1  TO ORIG.  U .5 .  GOUT.  bJORKS
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(E i ta  as :  1991  Un-  257262 ,  *6  (O.C.C i r .  )  )

c . A . D . C .  r 1 g 9 1 .

NATIUNAL I f ILDLIFE FEIERf iTIONT et  a l . ,  Appel
S e c r e t a r y ,  D e p a r t m e n t  o f  t h e  I n t e r i o r r  e t  a l

F .2d , 199t t^JL 257262 ( D. C. C i  r  .  )
END OF DOCUI1ENT
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( 2 )  F o l l o w i n g  a  t e r m i n a t i o n  u n d e r  p a n a g r a p h  ( d ) ( 1 )  o f  t h i s  s e c t i o n ,  t h e
r e g u  l a t o r y  a u t h o r  i  t y  s h a  I  I  r e a s s e r t  j u r  i s d  i c t  i o n  u n d e r  t h e  r e g u  l a t o r y
p r o g r a m  C I v e r  a  s i t e  i f  i t  i s  d e m o n s t r a t e d  t h a t  t h e  b o n d  r a l c a s a  o r  w r i t t e n
d e t e r m i n a t i o n  r e f e r r e d  t o  i n  p a r a g r a p h  ( d ) ( 1 )  o f  t h i s  s e c t i o n  b r a s  b a s e d
u P o n  f r a u d r  c o l l u s i o n ,  C I r  m i s r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t .

F N 6 .  C o u n s e l  f o r  t h e  S e c r e t a r y  r e a f f i r m e d  t h i s  i n t e r p r e t a t i o n  a t  o r a l
a r g u m e n t ,  s t a t i n g  t h a t  t h e  S e c r e t a r y  h a s  n o t  a d d r e s s e d  t h e  s t a t u s  o f
c i t i z e n  s u i t s ,  a n d  t h a t  t h e  i s s u e  i s  s t i l l  o p e n .  l r J e  f u r t h e r  n o t e  t h a t
b e c a u s e  t h e  c i t i z e n s ' s u i t  p r o v i s i o n  s e e m s  t o  s p e a k  t o  t h e  d i s t r i c t  c o u r t s ,
n o t  t h e  S e c r e t a r y ,  i t  i s  n o t  c l e a r  t h a t  b r e  u r o u l d  d e f e r  t o  t h e  S e c r e t a r y r s
i n t e r p r e t a t  i o n  u r e r e  h e  t o  o f  f  e r  o n e .  S e e  A d a m s  F r u i t  C o .  v .  B a r r e t t ,  1 1 0
S .  C t .  t 3 8 4 ,  L i ? g  ( 1 9 9 0 ) ;  c f  .  t ^ l a g n e r  S e e d  E o ,  v .  B u s h ,  N o .  8 9 - 5 t 3 ? ,  s l i p
o p .  a t  ? - L t  ( 0 . C .  C i r .  O c t .  L 5 ,  1 9 9 1 ) .

F N 7 .  E o n d  r a l e a s e  i n  s u c h  c a s e s  b r a s  '  r r i m p r o p e r '  '  b e c a u s e  v i o l a t i o n s  h a d
e x i s t e d  a t  t h e  t  i m e  o f  r a l e a s a .

F N B .  "  " T h e  i n s p e c t i o n s  b y  t h e  r e g u l a t o r y  a u t h o r i t y  s h a l l  ( 1 )  o c c u r  o n  a n
i r r e g u l a r  b a s i s  a v e r a g i n g  n o t  l e s s  t h a n  o n e  p a r t i a l  i n s p e c t i o n  p e r  m o n t h
a n d  o n e  c o m p l e t e  i n s p e c t i o n  p e r  c a l e n d a r  q u a r t e r  f o r  t h e  , , .  o p e r a t i o n
c o v e r e d  b y  e a c h  p e r m i t '  '  l 0  U . 5 .  C .  s  t 2 6 7  ( c \

F N 9 .  A n  a t t e m p t  t o  r e - p r o m u l g a t e  t h e  s a m e  r e g u l a t i o n  w o u l d  o f  c o u r s e  b e
g o v e r n e d  b y  p r i n c i p l e s  o f  r e s  j u d i c a t a  a n d  s t a r e  d e c i s i s .  C f .  B o w e n  v .
G e o r g e t o w n  U n i v .  H o s p .  ,  4 8 8  U . S .  2 0 4  ( 1 9 8 8 ) .
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C i  t a t  i o n
G F S ( f l I N )  9 6  (  1 9 8 4 )

8 1  I B L A  2 8 9

INDEX CODE:
}(1 CFR
}O CFR
}O CFR
]{} CFR
'O CFR
]O CFR
]O CFR
}O CFR

A p p e a l  f r o m  t h e
a p p e  I  l a n t  ' s  r e q u e s t

R a n k ( R )  D a t a b a s e  l l o d e
R '  O F 4  G F S  P

CITIZENS FOR THE PRESERUATION OF KNOX COUNTY

IBLA B3-63L, IBS|IA 81-2

D e c i d e d  J u n e  5 ,  L 9 B 4

7 7 L . L L
7 7 L . 2 1 ( a ) ( t )
P a r t  7 8 0
4 4 2 . 1 4 ( a )
842 .15  (  d  )
843 . t5
841 . L6
9 L 3 . L 0

d e c i s i o n  o f  t h e  D i r e c t o r r  0 f f i c e  o f  S u r f a c e  l l i n i n g ,  d e n y i n g
f o r  a  F e d e r a l  i n s p e c t i o n  a n d  F e d e r a l  e n f o r c e m e n t  a c t i o n .

A f f i r m e d .

1 .  R u l e s  o f  P r a c t  i c e :  A p p e a l s :  S t a n d i n g  t o  A p p a a l

l r f h e r e  a p p e l l a n t ' s  s t a t e m e n t  o f  r e a s o n s  f o r  a p p e a l  a s s e r t s  t h a t  m a n y  o f  i t s
m e m b e r s  l i v e  i n  c l o s e  p r o x i m i t y  t o  a  m i n e  a n d  a r e  a d v e r s e l y  a f f e c t e d  i n
t h e i r  p r o p e r t v r  a e s t h e t i c ,  a n d  r e c r e a t i o n a l  i n t e r e s t s  a s  a  r e s u l t  o f  t h e
m i n e  o u n e r ' s  f a i l u r e  t o  c o m p l y  w i t h  t h e  p e r m i t t i n g  r e q u i r e m e n t s  o f  t h e
a p p r o v e d  I  I  I  i n o  i s  p n o g n a m ,  " a p p e  I  l a n t  h a s  s t a n d  i n g  t o  a p p e a  I  t h e  d e c  i s  i o n
o f  t h e  D i r e c t o r r  O S H ,  f i n d i n g  t h a t  t h e r e  i s  n o  v i o l a t i o n  b y  t h e  m i n e
owne r  .

2 .  S u r f a c e  l l i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  A c t  o f  t 9 7 7 :  A p p e a l s :
G e n e r a l l - - S u r f a c e  H i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  A c t  o f  L 9 7 7 :  P e r m i t
A p p  I  i c a t  i o n :  G e n e r a  I  I y

0 5 H  p r o p e r l y  r e f u s e d  t o  c o n d u c t  a  F e d e r a l  i n s p e c t i o n  o r  u n d e r t a k e
e n f o r c e m e n t  a c t i o n  u h e r e  a  m i n e  o w n e r  c o n t i n u e d  t o  c o n d u c t  o n l y
r e c l a m a t i o n  o p e r a t i o n s  u n d e r  a n  i n t e r i m  p e r m i t  a f t e r  I  m o n t h s  f o l l o w i n g
a P P r o v a l  o f  a  s t a t e r s  p e r m a n e n t  p r o g r a m .  S | ' I C R A  a n d  t h e  a F p l i c a b l e
r e g u l a t i o n s  d o  n o t  r e q u i r e  d n  o p e r a t o r  u h o  h a s  c e a s e d  a l l  m i n i n g
o P e r a t i o n s  p r i o r  t o  t h e  a p p r o v a l  o f  a  s t a t e ' s  p e r m a n e n t  p r o g r a m  t o  o b t a i n
a  p e r m a n e n t  p r o g r a m  p e r m i  t .

3 .  S u r f a c e  t l i n i n g  E o n t r o l  a n d
A p p  I  i c a t  i o n :  G e n e r a  I  I y

[ ^ f h e r e ,  u n d e r  c i r c u m s t a n c e s  o f
o p e r a t  i o n e  p r o c e e d  i n g  u n d e r  a n

C O P R .  ( E  )

R e c l a m a t i o n  A c t  o f  L 9 7 7 :  P e r m i t

t h i s  c a s e ,  i t  i s  d e t e r m i n e d
i n t e r i m  p e r m i t  d o  n o t  r e q u i

1991 ROCKY HOUNTA I N T1I NERAL

t h a t  r e c  l a m a t  i o n
r E  a  p e r m a n e n t
LAhI FOUNDAT I ON
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P r o g r a m  p e r m i t ,  s u c h  o p e r a t i o n s  n e e d  n o t  c o m p l y  u r i t h  t h e  p u b l i c
p a r t i c i p a t i o n  a n d  s u b s t a n t i v e  r e c l a m a t i o n  r e q u i r e m e n t s  o f  t h e  p e r m a n e n t

P r o g r a m .

4 .  C o n s t i t u t i o n a l  L a t ^ r :  D u e  P r o c e s s

D u e  P r o c e s s  r e q u i r e m e n t s  a r e  m e t  s o  l o n g  a s  n o t i c e  i s  g i v e n  a n d  a n
o P P o r t u n i t y  t o  b e  h e a r d  i s  g r a n t e d  b e f o r e  d e p r i v a t i o n  o f  p r o p e r t y  b e c o m e s
f i n a l .

APPEARANCES:  l ' l a rk  Squ  i  I  l ace ,  E"q .  ,  Susan  A .  Shands ,  Esq .  ,  l r Jash  ing ton ,
0 . C . ,  f o r  a p p e l l a n t i  H i l o  l ' l a s o n ,  E s q . ,  l r l a l t o n  D .  l l o r r i s ,  J r . ,  E s q . ,  0 f  f  i c e  o f
t h e  S o l i c i t o r ,  f o r  t h e  0 f f  i c e  o f  S u r f a c e  f l i n i n g l  R o b e r t  A .  C r e a m e r ,  E " q . ,
E h i c a g o ,  I l l i n o i s ,  f o r  i n t e r v e n o r  l ' l i d l a n d  C o a l  E o m p a n y .

OPINION BY ADHINISTRATIUE JUDCE STUEBINC

A P P e l l a n t  a p p e a l s  t h e  d e c i s i o n  o f  t h e  D i r e c t o r ,  0 f f  i c e  o f  S u r f a c e  l ' l i n i n g
( 0 5 1 1 )  r  d a t e d  D e c e m b e r  1 6 ,  1 9 8 2 ,  d e n y i n g  a p p e  I  l a n t  ' s  r e q u e s t  f  o r  a  F e d e r a  I
i n s p e c t i o n  a n d  F e d e r a l  e n f o r c e m e n t  a c t i o n  a t  t h e  H i d l a n d  C o a l  C o m p a n y ' s
( t l i d l a n d )  H e c c o  l l i n e  i n  K n o x  C o u n t y ,  I l l i n o i s .

H i d l a n d  b e g a n  a  s u r f a c e  c o a l  m i n i n g  o p e r a t i o n  a t  t h e  l l e c c o  l l i n e  i n  L 9 5 6 .
A F t e r  t h e  e n a c t m e n t  o f  t h e  S u r f a c e  f l i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  A c t  o f  t 9 7 7
( S H C R A ) r  l 0  U . 5 . C .  s  1 2 0 1  ( 1 9 8 2 ) ,  H i d l a n d  o b t a i n e d  v a r i o u s  i n t e n i m  p e r m i t s  f r o m
t h e  I I I i n o i s  D e p a r t m e n t  o f  f l i n e s  a n d  H i n e r a l s ,  i n c l u d i n g  p e r m i t  N o s .  5 6 7 - 7 9 ,
4 2 3 - 8 2 t  9 2 4 - 8 2 ,  8 ] 5 - 8 2 ,  E o b  f  0 ,  E o b  6 9 ,  a n d  S l u r r y  8 7 .  t F N t l  B y  l e t t e r  d a t e d
H " y  2 t ,  1 9 8 2 ,  P h i  I  L .  C h r i s t V r  R e c l a m a t  i o n  D i r e c t o r  f  o r  t l i d l a n d ,  n o t  i f  i e d
D o u g l a s  D o w n i n g  o f  t h e  I l l i n o i s  D e p a r t m e n t  o f  l ' l i n e s  a n d  f l i n e r a l s ,  L a n d
R e c  l a m a t  i o n  D i v i s  i o n ,  t h a t  t l i d  l a n d  h a d  d e c  l a r e d  a  p e r m a n e n t  c e s $ a t  i o n  o f
o P e r a t i o n s  a t  t h e  l ' l e c c o  1 1 i n e .  t F N z  I  C h r i s t y  a d v i s e d  D o w n i n g  t h a t  r e c l a m a t i o n
a c t i v i t i e s  c o n s i s t i n g  o f  t o p s o i l  r e p l a c e m e n t  i n  p a r c e l  2  o f  p e r m i t  N o .
8 2 3 - 8 2  I F N I I  a n d  h a u l a g e  r o a d  r e c l a m a t i o n  u r o r k  o n  p e r m i t  N o .  8 2 4 - 8 2  t F N 4 l  w e r e
p l a n n e d  f  o r  1 9 8 2 .  H e  f  u r t h e r  a d v i s e d  t h a t  H i d l a n d  b r a s  p l a n n i n g  a n  a d d i t  i o n a l  2
y e a r s  t o  c o m p l e t e  t h e  r e c l a m a t i o n  o n  t h e  h a u l a g e  r o a d s ,  s u p p o r t  f a c i l i t y ,  a n d
r e f u s e  B r e a s l  a n d  r e q u e s t e d  a n  e x t e n s i o n  o f  t i m e  t o  D e c e m b e r  L ,  t ? 8 4 ,  ' t o

c o m P l e t e  t h e  r e c l a m a t i o n  g r a d i n g  o n  a l l  a b o v e  a r e a s '  ( C h r i s t y  l e t t e r  o f  f l a y  2 L ,
1982  )  .

O n  J u n e  t ,  1 9 8 2 ,  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  a p p r o v e d  t h e  I l l i n o i s
p e r m a n e n t  P r o g r a m .  ] 0  C F R  9 1 ] . 1 0 .  T h a t  p r o g r a m  p r o v i d e s ,  i n  p a r t ,  t h a t :

N o t  I a t e r  t h a n  t u o  m o n t h s  f  o l  l o r ^ r i n g  t h e  a p p r o v a l  o f  t h e  I  t  I  i n o i s  p e r m a n e n t
P r o g r a m  t  *  * ,  a l l  o p e r a t o r s  o f  s u r F a c e  c o a l  m i n e s  i n  e x p e c t a t i o n  o f  o P e r a t i n g
s u c h  m i n e s  a f t e r  t h e  e x p i r a t i o n  o f  e i g h t  m o n t h s  f r o m  t h e  a p p r o v a l  o f  t h e
I l l i n o i s  p e r m a n e n t  p r o g r a m  *  *  *  s h a l l  f i l e  a n  a p p l i c a t i o n  f o r  a  p e r m i t  w i t h
t h e  D e p a r t m e n t .  S u c h  a p p l i c a t i o n  s h a l l  c o v e r  t h o s e  I a n d s  t o  b e  m i n e d  a f t e r  t h e
e x p i r a t i o n  o f  e i g h t  m o n t h s  f r o m  t h e  a p p r o v a l  o f  t h e  I l l i n o i s  p r o g r a m  *  *  * .

I E m p h a s i s  a d d e d .  ]
I .  R .  1 7 0 0 . 1 1 ( f ) .
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B y  l e t t e r  d a t e d  J u n e  2 6 ,  1 9 8 2 ,
l l i d l a n d ' s  f l a y  2 t ,  1 9 8 2 ,  I e t t e r

t l i d l a n d ,  n e v e r  h a v i n g  a p p l i e d  t o  I
i t s  r e c l a m a t i o n  o p e r a t i o n  o n  p a r c e l
a r e a  ( p e r m i t  N o .  8 2 4 - 8 2 ) ,  c o n t i n u e d
a p p r o v e d  u n d e r  t h e  i n t e r i m  p r o g r a m .

PAGE

a p p e  I  I a n t  w r o t e  t o  l ' 1 i d  l a n d  c o m m e n t  i n g  o n
t o  t h e  S t a t e  e n d  s t a t e d :

A s  y o u  k n o w  s u c h  r e e l a m a t i o n  i s  c o n s i d e r e d  s u r f a c e  c o a l  m i n i n g  a n d
r e c l a m a t i o n  o p e r a t i o n s  u n d e r  t h e  F e d e r a l  A c t  a n d  S t a t e  P e r m a n e n t  P r o g r a m ,
Y o u ' l  I  b e  d o i n g  r e c l a m a t  i o n  w o r k  u r e l  I  p a s t  F e b r u a r y  o f  1 9 8 ]  r " r h i c h  i s  e i g h t
m o n t h s  a f t e r  t h e  S t a t e  g o t  p r i m a c y ,  A s  H e  u n d e r s t a n d  t h e  P r o g r a m ,  f l i d l a n d  n e e d s
t o  s u b m i t  a  p e r m a n e n t  p r o g r a m  a p F l i c a t i o n  t o  t h e  I l l i n o i s  D e p a r t m e n t  o f  f l i n e s
a n d  H i n e r a l s  b y  A u g u s t  1 ,  1 9 8 2

0 n  A u g u s t  2 5 ,  t 9 8 2 ,  H a r y  J o  f l u r r a y ,  C h i e f  L e g a l  E o u n s e l ,  L a n d  R e c l a m a t i o n
D i v i s i o n ,  I l l i n o i s  D e p a r t m e n t  o f  H i n e s  a n d  P l i n e r a l s ,  r e s p o n d e d  t o  a p p e l l a n t ' s
i n q u i r y  a s k i n g  w h e t h e r  t l i d l a n d  u r o u l d  b e  r e q u i r e d  t o  s u b m i t  a  p e r m a n e n t  p r o g r a m
p e r m i t  a P P l i c a t i o n  i n  o r d e r  t o  c o n t i n u e  t o  c o n d u c t  r e c l a m a t i o n  a c t i v i t i e s  a t
i t s  l l e c c o  1 1 i n e .  l l u r r a y  c o n c l u d e d  t h a t  a  p e r m a n e n t  p r o g r a m  p e r m i t  r , ^ , a s
n o t  n e c e s s a r y  f o r  r e c l a m a t i o n  a c t i v i t i e s  a l o n e .  T h e  c o n c l u s i o n  w a s  b a s e d  o n  a
r e a d  i n g  o  F  t h e  a p p  I  i c a b  l e  I  I  I  i n o  i s  R u  l e s  a n d  R e g u  t a t  i o n s .  I F N F  I

l l i n o i s  f o r  a  p e r m a n e n t  p r o g r a m  p e r m i t  f o r
2  ( p e r m i t  N o .  8 2 3 - 8 2 ,  a n d  t h e  h a u l  r o a d
t o  p r o c e e d  a c c o r d i n g  t o  r e c l a m a t i o n  p l a n s

0 n  A u g u s t  2 7 r  1 9 8 2 r  a p p e l l a n t  f i l e d  a  c i t i z e n  c o m p l a i n t  w i t h  0 5 H  r e q u e s t i n g  a
F e d e r a l  i n s p e c t i o n  a n d  F e d e r a l  e n f o r c e m e n t  a c t i o n  a g a i n s t  I l i d l a n d  f o r
c o n d u c t  i n g  s u r f  a c e  c o a  I  m i n  i n g  a n d  r e c  l a m a t  i o n  o p e r a t  i o n s  a t  t h e  l l e c c o  l . 1 i n e
t ^ r i t h o u t  a F p l y i n g  F o r  a  p e r m a n e n t  p r o g r a m  p e r m i t  r ^ l i t h i n  2  m o n t h s  f r o m  t h e  d a t e
o f  a P p r o v a l  o f  t h e  I l l i n o i s  p e r m a n e n t  p r o g r a m  b y  t h e  S e c r e t a r y  o f  t h e
I n t e r  i o r .  B y  l e t  t e r  d a t e d  S e p t e m b e  r  3  ,  1 9 8 2 ,  D a n  i e  I  A .  J o n e s ,  D i  r e c t o r ,  0 S t 1
I l l i n o i s  F i e l d  0 f f  i c e ,  d e t e r m i n e d  t h a t  a  p e r m a n e n t  p r o g r a m  p e r m i t  i s  n o t
r e q u i n e d  u h e r e  a n  o p e r a t o r  p r o p o s e s  t o  c o n d u c t  o n l y  r e c l a m a t i o n  o p e r a t i o n s .
tFN6 ]

0 n  0 c t o b e r  1 ] ,  1 9 8 2 r  a p p e l l a n t  r e q u e s t e d  i n f o r m a l  r e v i e w  o f  t h e  J o n e s '
d e c i s i o n  i n  a c c o r d a n c e  w i t h  l 0  C F R  8 4 2 . L 5 ,  a r g u i n g  t h a t  t h e  0 S f 1  d e c i s i o n  s e t  a n
u n l a u r f u l  p r e c e d e n t  f o r  t h e  c o n s i d e r a t i o n  o f  p e r m i t s  f o r  o p e r a t o r s  w h o  h a v e
c o m P  I e t e d  m i n  i n g  b u t  a r e  c o n t  i n u  i n g  r e c  I a m a t  i o n  a c t  i v i  t  i e s  u n d e r  r e c e n t  l y
a p p r o v e d  s t a t e  P r o g r a m s .  t F N 7 1  A  f o l l o w - u p  I e t t e r  w a s  s e n t  b y  a p p e l l a n t  o n
N o v e m b e ?  J ,  1 9 8 2 .

B y  l e t t e r  d a t e d  D e c e m b e r  1 6 r  1 9 8 2 ,  t h e  D i r e c t o r r  O S H ,  a f f i r m e d  t h e
J o n e s '  d e c i s i o n .  0 S l 1  r e i t e r a t e d  i t s  p o s i t i o n  t h a t  a  p e r m a n e n t  p r o g r a m  p e r m i t
i s  n o t  n e c e s s a r y  f o r  t h e  l l e c c o  l l i n e  b e c a u s e ,  i n  t h e  D i r e c t o r r s  w o r d s :

l r J e  b e l  i e v e  t h a t  t h e  p e r m i t  r e q u i r e m e n t s  o f  S e c t i o n  5 0 8  a p p l y  t o  t h e  c o n d u c t
o f  s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s  r , r h i c h  i n c l u d e  t h e  e x t r a c t i o n  o f  o r
t h e  i n t e n t  t o  e x t r a c t  c o a l .  t T l h e  c o n d u c t  o f  r e c l a m a t i o n  a c t i v i t i e s
w h e r e  n o  f u r t h e r  m i n i n g  o f  c o a l  i s  t o  o c c u r  d o e s  n o t  n e c e s s i t a t e  o b t a i n i n g  a
p e r m a n e n t  P r o g r a m  p e r m i t .  f l i d l a n d  d o e s  n o t  i n t e n d  t o  m i n e  a n y  m o r e  c o a l  o n
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t h i s  s i t e .  C o n s e q u e n t l y ,  l l i d l a n d  E o a l  i s  n o t  r e q u i r e d  u n d e r
p e r m a n e n t  p r o g r a m  p e r m i t  t o  c o m p l e t e  r e c l a m a t i o n  a t  t h e  f l e c c o

0 n  J a n u a r y  t 0 r  1 9 8 l r  a p p e l l a n t  f i l e d  a  n o t i c e  o f  a p p e a l  c h a l l e n g i n g  t h e
D i r e c t o r r s  d e c i E i o n  d e n y i n g  a p p e l  I a n t ' s  r e q u e s t  f  o r  F e d e r a l  i n s p e c t  i o n  a n d
e n f o r c e m e n t  a c t  i o n  a g a i n s t  H i d l a n d  f o r  v i o l a t  i n g  t h e  p e r m i t t  i n g  r e q u i r e m e n t s  o f

l i n o i s  p r o g r a m .  A p p e l l a n t  a E s e r t s  i n  t h e  s t a t a m e n t  o f  r e a s o n s
I i n o i s  p r o g r a m  r e q u i r e E  p e r m i t s  f o r  r e c l a m a t i o n  o p e r a t i o n s ,

I l t i n o i s  r e g u l a t i o n  a t  L 7 7 L . 2 1 ( a ) ( 1 )  i s  d i r e c t e d  a t  p e r s o n s  w h o
c o n d u c t  o r  e x F e e t  t o  c o n d u c t  r s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s ' 1
a n d  ( 2 )  t h e  p u b l i c  p a r t i c i p a t i o n  a n d  s u b s t a n t i v e  r e c l a m a t i o n  r e q u i r e m e n t s  o f
t h e  a p p r o v e d  I l l i n o i s  p e r m a n e n t  p r o g r a m  w i l l  b e  m e t  o n l y  b y  r e q u i r i n g
r e c l a m a t i o n  o P e r a t i o n s  t o  o p e r a t e  u n d e r  t h e  p e r m a n e n t  p r o g r a m .

O S H  i n  i t s  a n s u r e r  a r g u e s  t h a t  t h e  S e c r e t a r y ' s  r e g u l a t  i o n s  d o  n o t  r e q u i r e  a
p e r m a n e n t  p r o g r a m  p e r m i t  f o r  r e c l a m a t i o n  a c t i v i t i e s  w h e r e  c o a l  e x t r a c t i o n  b r a s
c o m P l e t e d  d u r i n g  t h e  i n t e r i m  p r o g r a m  p e r i o d .  F u r t h e r ,  0 5 1 1  a s s e r t s  t h a t
n e q u i r i n g  I l i d l a n d  t o  o b t a i n  a  p e r m a n e n t  p r o g r a m  p e r m i t  w h e n  c o n d u c t i n g  o n l y
r e c l a m a t i o n  a c t i v i t i e s  m i g h t  e n c o u r a g e  a b a n d o n m e n t  o f  i n t e r i m  p r o g r a m
o p e r a t i o n s  b e c a u s e  o f  t h e  u n r a c o v e r a b l e  e x p e n d i t u r e s  c r e a t e d  b y  t h e  p e r m a n e n t
P r o g r a m  p e r m i t t i n g  p r o c e s s  r ^ r h i c h  c o u l d  r e s u l t  i n  f i n a n c i a l  r u i n  f o r  t h e
o p e r a t o r .

I n t e r v e n o n  l l i d  l a n d  i n  i  t s  a n s r r r e r  t o  a p p e  I  l a n t  ' s  s t a t e m e n t  o f  r e a s o n s  a s s e r t s
t h a t  a P p e l l a n t s  I a c k s  s t a n d i n g ,  t h a t  g r a n t i n g  a p p e l l a n t ' s  a p p e E l  w o u l d  d e n y
l l i d l a n d  d u e  p r o c e s s ,  a n d  t h a t  a p p e l l a n t ' s  p o s i t i o n  i s  n o t  s u p p o r t e d  b y  S H C R A  o r
p o l  i c y  c o n s i d e r a t  i o n s .

I  1  I  H i d  l a n d ' s  c h a  I  l e n g e  t o  a p p e  I  l a n t  ' s  s t a n d  i n g  r e s t s  o n  i  t s  a s s e r t  i o n  t h a t
a p p e l l a n t  h a s  f a i l e d  t o  d e m o n s t r a t e  t h a t  i t  h a s  a n y  i n t e r e s t  w h i c h  i s  o r  m a y  b e
a d v e r s e l y  a f  f  e c t e d  b y  0 S l 1 ' s  d e c i s i o n .  T h e  a p p l  i c a b l e  r e g u l a t  i o n  a t  l 0  C F R
8 4 2 . 1 4 ( a )  p r o v i d e s  t h a t :

A n y  p e r s o n  r , r h o  i s  o r  m a y  b e  a d v e r s e l y  a f f e c t e d  b y  a  *  *  *  s u r f a c e  c o a l  m i n i n g
a n d  r e c l a m a t i o n  o p e r a t i o n  m a y  a s k  t h e  D i r e c t o r  *  t  *  t o  r e v i e w  i n f o r m a l l y  a n
a u t h o r i z e d  r e P r e s e n t a t i v e ' s  d e c i s i o n  n o t  t o  i n s p e c t  o r  t a k e  a p p r o p r i a t e
e n f o r c e m e n t  a c t i o n  r , r i t h  r e s p e c t  t o  a n y  v i o l a t i o n  a l l e g e d  b y  t h a t  p e r s o n  i n  a
r e q u e s t  f  o r  F e d e r a  I  i n s p e c t  i o n  u n d e r  s  8 4 2 . L 2 .
T h e  r e g u  l a t  i o n  a t  5 0  C F R  8 4 2 .  t 5  ( d  )  t h e n  p r o v i d e s  t h a t  t h e  r , r r  i  t  t e n  d e c  i s  i o n  b y
t h e  D i r e c t o r  i s  a p p e a l a b l e  t o ' t h i s  B o a r d .  | l i d l a n d  c o n t e n d s r  r E l y i n g  o n  P a c i f  i c
L e g a l  F o u n d a t i o n  v .  G o r s u c h r  6 9 D  F . 2 d  7 2 5  ( 9 t h  C i r .  1 9 8 2 ) ,  t h a t  n a  i n j u r y  i n
f a c t  t o  a p p e l l a n t  h a s  b e e n  s h o w n  a n d  t h a t  a p p e l l a n t  m u s t  h a v e  m o r e  t h a n  a  m e r e
i n t e r e s t  i n  a  p r o b l e m  t o  r e n d e r  i t  a d v e r s e l y  a f f e c t e d .

l , r J e  d i s a g r e e .  A p p e l l a n t ' s  s i t u a t i o n  i s  u n l i k e  t h a t  o f  t h e
P a c i f i c  L e g a l  F o u n d a t i o n ,  s u p r a .  A p p e l l a n t  s t a t e d  t h a t  i t  h a s  a p p r o x i m a t e l y
1 0 0  m e m b e r s ,  m a n y  o f  w h o m  I i v e  i n  c l o s e  p r o x i m i t y  t o  t h e  l l e c c o  l l i n e  a n d  a r e
a d v e r s e l y  a f f e c t e d  i n  t h e i r  p r o p e r t y r  a e s t h e t i c ,  a n d  r e c r e a t i o n a l  i n t e r e s t s  a s
a  r e s u l t  o f  H i d l a n d ' s  f a i l u r e  t o  c o m p l y  r , ^ r i t h  t h e  p e r m i t t i n g  r e q u i r e m e n t s  o f
t h i s  a p p r o v e d  I  I  I  i n o i s  p r o g r a m .  A p p e l  l a n t  c l e a r l y  h a s  s t a n d i n g  t o  b r i n g  t h i E
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A l t h o u g h  a p p e l  l a n t  c h a l  l e n g e s
r e g u l a t  i o n s ,  t F N S l  o u r  c o n c e r n
t h e  F e d e r a l  r e g u l a t i o n s  t o  s e e
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t h e  i n t e r p r e t a t  i o n  g  i v e n  t o  t h e  I  I  I  i n o  1 s
f o c u s e s  o n  t h e  a p p l i c a b l e  s e c t i o n s  o f  S I ' I C R A  a n d
r ^ r h e t h e r  t h e  i n t e r p r e t a t  i o n  g i v e n  t o  t h e  I  I  I  i n o i s
t h e  F e d e r a l  r e q u i r e m e n t s .
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a c t i o n .  C a d y  v .  f l o r t o n ,  5 2 7  F . 2 d  7 8 6 r  7 9 t  ( 9 t h  C i r .  L 9 7 5 ) i  S i e r r a  C I u b  v .
f l o t o n  |  5 L 4  F . 2 d  8 5 6 ,  8 6 ? - 7 0  n . 2 0  ( 0 . C .  C i r .  t 9 7 5 j ,  r e v ' d  s u b  n o m .  o n  o t h e r
g r o u n d s ,  K l e p p e  v .  S i e r r a  C I u b  ,  4 2 7  U . 5 .  1 9 0  n 9 7 6 j .  S e e  a  l s o  l l o n t g o m e r y
E n v i r o n m e n t a l  C o a l i t i o n  v .  C o s t l e ,  6 4 6  F . 2 d  5 6 8 r  5 7 6 - 7 8  ( 0 . C .  C i r .  1 9 8 0 ) ;
U i r g i n i a n s  f o r  D u l l e s  v .  U o l p e , 5 4 L  F . 2 d  4 4 2 ,  4 4 4  ( 4 t h  C i r .  t 9 7 6 r .

1 2 l  h l e  n o u r  t u r n  o u r  a t t e n t i o n  t o  t h e  b a s i c  i s s u e  b e f o r e  t h i s  B o a r d :  w h e t h e r
| 1 i d l a n d ,  h a v i n g  c o m p l e t e d  a l l  m i n i n g  o p e r a t i o n s  u n d e n  a n  i n t e r i m  p r o g r a m  p e r m i t
a n d  p r i o r  t o  a p p r o v a l  o f  a  p e r m a n e n t  p e r m i t  p r o g r a m  i n  I l l i n o i s ,  i "  r e q u i r e d  t o
o b t a i n  a  p e r m a n e n t  p r o g r a m  p e r m i t  f o r  i t s  r e m t t i n i n g  r e c l a m a t i o n  o P e r a t i o n s .

S e c t i o n  5 A Z  o f  S I 1 C R A  a u t h o r i z e s  a n d  e s t a b l i s h e s  t h e  i n t e r i m  p r o g r a m  f o r
r e g u l a t  i n g  s u r f a c e  c o a l  m i n i n g  o p e r a t  i o n s .  t F N g l  S e c t  i o n  5 0 2 ( d )  s t a t e s  t h a t

N o t  l a t e r  t h a n  t u r o  m o n t h s  f  o  I  l o r , r i n g  t h e  a p p r o v a  I  o f  a  S t a t e  p r o g r a m
p u r s u a n t  t o  s e c t i o n  ? E i  *  *  *  a l l  o p e r a t o r s  o f  s u r f a c e  c o a l  m i n e s  i n
e x p e c t a t i o n  o f  o p e r a t i n g  s u c h  m i n e s  a f t e r  t h e  e x p i r a t i o n  o f  e i g h t  m o n t h s  f r o m
t h e  a p p r o v a l  o f  a  S t a t e  p r o g r a m  *  *  *  s h a l t  f i l e  a n  a p p l i c a t i o n  f o r  a  p e r m i t
w i t h  t h e  r e g u l a t o r y  a u t h o r i t y .  S u c h  a p p l i c a t i o n  s h a l l  c o v e r  t h o s e  l a n d s  t o  b e
m i n e d  a f t e r  t h e  e x p i r a t i o n  o f  e i g h t  m o n t h s  f r o m  t h e  a p p r o v a l  o f  a  S t a t e

P r o g r a m  *  *  t .
J g  U . 5 . C .  s  1 2 5 2 ( d )  ( 1 9 8 2 ) .

T h e  l a n g u a g e  o f  t h e  s t a t u t e  s p e c i f i e s  t h a t ' o p e r a t o r s r o f  s u r f a c e  c o a l  m i n e s
w h o  e x p e c t  t o  b e  m i n i n g  a f t e r  t h e  e x p i r a t i o n  o f  g  m o n t h s  f r o m  t h e  a P P r o v a l  o f  a
s t a t e  p r o g n a m  m u s t  f i l e  f o r  a  p e r a n e n t  p r o g r a m  p e r m i t  t o  c o v e r  t h o s e  l a n d s  t o
b e  m i n e d .  A n  o p e r a t o r  i s  d e f i n e d  b y  S | I C R A  a t  s e c t i o n  7 g L ( l i l  t o  b e  ' a n y

p e r s o n r  p a r t n e r s h i p ,  o r  c o r p o r a t i o n  e n g a g e d  i n  c o a l  m i n i n g  u r h o  r e m o v e s  o r
i n t e n d s  t o  r e m o v e  m o r e  t h a n  t w o  h u n d r e d  a n d  f i f t y  t o n s  o f  c o a l  f r o m  t h e  e a r t h
b y  c o a l  m i n i n g  r , r i t h i n  t w e l v e  c o n s e c u t i v e  c a l e n d a r  m o n t h s  i n  a n y  o n e  l o c a t i o n . '

S e c t i o n  5 0 6 ( a )  o f  S H C R A ,  a d d r e s s i n g  t h e  r e q u i r e m e n t s  o f  o b t a i n i n g  a  p e r m i t
u n d e r  t h e  p e r m a n e n t  p e r m i t  p r o g r a m ,  s t a t e s  t h a t  r n o  p e r s o n  s h a l l  e n g a g e
i n  *  *  *  a n y  s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s  u n l e s s  s u c h  p e r s o n  h a s  f i r s t
o b t a i n e d  a  p e r m i t  i s s u e d  *  *  *  p u r s u a n t  t o  a n  a p p r o v e d  S t a t e  p r o g r a m . '  A n
e x c e p t i o n  i s  p r o v i d e d ,  h o u e v e r ,  f o r ' a  p e r s o n  c o n d u c t i n g  s u r f a c e  c o a l  m i n i n g
o p e r a t i o n s  u n d e r  a  p e r m i t  f r o m  t h e  S t a t e  r e g u l a t o r y  a u t h o r i t y ,  i s s u e d  i n
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  s e c t  i o n  5 8 2 .  '  ( E m p h a s i s  a d d e d .  )  S u c h  a
P e r s o n  

' * " y  c o n d u c t  s u c h  o p e r a t i o n s ' b e y o n d  t h e  B - m o n t h  p e r i o d  i f  a n
a P P l i c a t i o n  f o r  a  p e r m a n e n t  p e r m i t  h a s  b e e n  f i l e d  b u t  a  d e c i s i o n  h a s  n o t  y e t
b e e n  r e n d e r e d .  H . R .  R e p .  N o . 9 5 - 2 1 8  a t  p a g e  8 6  ( A p r i l  2 2 ,  L 9 7 7 )  d i s c u s s e s
s e c t i o n  5 0 6 ( a )  b y  s t a t i n g  t h a t  ' O p e n a t o r s  a r e  r e q u i r e d  t o  o b t a i n  p e r m i t s  I
m o n t h s  a f t e r  a p p r o v a l  o f  a  S t a t e  p r o g r a m .  *  *  *  f l i n e s  o p e r a t i n g  u n d e r  e x i s t i n g
p e r m i t s  m a y  c o n t i n u e  t o  m i n e  w i t h o u t  a  n e w  p e r m i t ,  h o u e v e r ,  i f  a n
a d m i n i s t r a t i v e  d e c i s i o n  h a s  n o t  b e e n  r e n d e n e d  d u r i n g  t h a t  p e r i o d , '  ( E m p h a s i s
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a d d e d .  )

T h e  t h r u s t  o f  t h e  s t a t u t o r y  l a n g u a g e  i s  d  i  r e c t e d  a t  m i n  i n g .  S | 1 C R A  a n d
i t s  l e g i s l a t i v e  h i s t o r y  r e v e a l  t h a t  f , o n g r e s s  c o n t e m p l a t e d  t h e  r e g u l a t i o n  o f
m i n i n g  o P e r a t i o n s  a n d  t h a t  i t  i s  t h e  u n d e r t a k i n g  o f  s u c h  m i n i n g  o p e r a t i o n s  t h a t
t r i g g e r s  t h e  n e c e s s i t y  f o r  a  p e r m i t  u n d e r  S f l C R A .

f l i d l a n d  d e c l a r e d ,  a n d  a p p e l l a n t  d o e s  n o t  c h a l l e n g e ,  t h a t  t h e r e  b , a s  a
p e r m a n e n t  c e s s a t  i o n  o f  m i n i n g  o p e r a t  i o n s  a t  t h e  l ' l e c c o  f l i n e  p r i o r  t o  a P P r o v a l  o f
t h e  I t t i n o i s  p e r m a n e n t  p e r m i t  p r o g r a m  o n  J u n e  1 ,  1 9 8 2 .  T h u s r  E t  t h e  t i m e  t h e
p e r m a n e n t  P r o g r a m  u , a s  a p p r o v e d ,  H i d l a n d  b l a s  n o t  a n  o p e r a t o r  o f  a  s u r f a c e  c o a l
m i n e  a t  f l e c c o  w i t h  a n y  e x p e c t a t i o n  o f  o p e r a t i n g  s u c h  m i n e .  T h e r e  w a s  n o  l a n d
b e i n g  m i n e d  o r  e x p e c t e d  t o  b e  m i n e d ,  a n d  t h e  l a n d  u h i c h  b , a s  t h e  s u b j e c t  o f  t h e
c o n t i n u i n g  r e c l a m a t i o n  u r o r k  h a d  n e v e r  b e e n  m i n e d .

A P P e l l a n t  a r g u e s ,  h o w e v e r ,  t h a t  t h e  r e g u t a t i o n s  p r o v i d e  t h a t  p e r m i t s  a r e
r e q u i r e d  f o r  r e c l a m a t i o n  o p e r a t i o n s .  T h e  p e r t i n e n t  r e g u l a t i o n s  f o r  o u r  r e v i e u t
a r e  t h e  F e d e r a l  r e g u l a t i o n s  t o  b e  f o u n d  a t  ] 0  C F R  7 7 L , I L  t F N 1 0 l  a n d  l 0  C F R
7 7 I . 2 1 ( a )  ( 1 ) ,  t F N l l l  b o t h  o f  u r h i c h  c i t e  s e c t  i o n  5 0 2 ( d )  a n d  s e c t  i o n  5 0 6 ( a )  a s
t h e  i  r  s t a t u t o r y  a u t h o r  i  t y .  t F N 1 2  )  A p p e  I  l a n t  c o n t e n d s  t h a t  s  i n c e  t h e  I a n g u a g e
u s e d  i n  t h e  a p p l i c a b l e  r e g u l a t i o n s  i s  ' s u r f a c e  m i n i n g  a n d  r e c l a m a t i o n
o P e r a t  i o n s '  (  r a t h e r  t h a n  ' s u r f a c e  c o a  I  m i n  i n g  o p e r a t  i o n s '  a s  u s e d  i n  t h e
s t a t u t e )  t h a t  t h e  r e g u l a t i o n s  e x p r e s s l y  m a k e  t h e  p e r m i t t i n g  s t a n d a r d s
d p P  I  i c a b  I e  t o  r e c  I a m a t  i o n  o p e r a t  i o n s .  T h e  p r e a m b  I e  t o  t h e  p r o p o s e d  r e g u  l a t  i o n s
s t a t e d ,  h o w e v e r ,  t h a t

S e c t i o n  7 7 I . L t  i s  p r o p o s e d  t o  i m p i e m e n t  p a r t i c u l a r l y  S e c t i o n s  1 0 2 ( b ) ,  ( c ) ,
( d ) r  ( e )  a n d  5 0 6 ( a )  o f  . t h e  A c t ,  s o  t h a t  m i n i n g  i s  n o t  c o n d u c t e d  u n d e r
r e g u l a t o r y  p r o g r a m s ,  u n t i l  a f t e r  t h e  r e g u l a t o r y  a u t h o r i t y  h a s  d e t e r m i n e d  t h a t
t h e  o P e r a t i o n s  r . r i l l  b e  c o n d u c t e d  i n  c o m p l i a n c e  w i t h  t h e  a p p l i c a b l e
e n v i r o n m e n t a l  p r o t e c t i o n  p e r f o r m a n c e  s t a n d a r d s  o f  S u b c h a p t e r  K .  I E m p h a s i s
a d d e d .  l
4 1  F R  4 1 6 8 7  ( S e p t .  1 8 ,  L 9 7 8 ) .  T h e  p r e a m b l e  t o  t h e  p r o p o s e d  r e g u l a t i o n  a t  l 0
C F R  7 7 t . 1 9  ( a  )  ,  r , ^ r h  i c h  H a s  r e n u m b e r e d  i n  t h e  f  i n a  I  r e g u  l a t  i o n  a s  s e c t  i o n
7 7 L . 2 1 ( a ) ( 1 ) r  s t a t e d :

S u b s e c t i o n  ( a )  w o u l d  i m p l e m e n t  t h e  d e a d l i n e s  f o u n d  i n  S e c t i o n s  5 0 2 ( d )  a n d
5 0 6 ( a )  o f  t h e  A c t .  U n d e r  S u b s e c t i o n  ( a ) ,  i f  a n  o p e r a t o r  e x p e c t s  t o  b e  m i n i n g
e i g h t  m o n t h s  o r  m o r e  f r o m  t h e  t i m e  o f  t h e  a p p r o v a l  o f  a  r e g u l a t o r y
P r o g r a m ,  h e  w o u l d  h a v e  t o  s u b m i t  a n  a p p l i c a t i o n  f o r  a  p e r m i t  u n d e r  t h a t  P r o g r a m
n o  m o r e  t h a n  t w o  m o n t h s  a f t e r  t h e  a p p r o v a l  o f  t h a t  p n o g r a m  b y  t h e  S e c r e t a r y .
l E m p h a s i s  a d d e d .  l
4 ,  F R  4 1 6 8 8  ( S e p t .  1 8 r  1 9 7 8 ) .  T h e  s t a t e m e n t  o f  p u r p o s e  f o r  b o t h  r e g u l a t i o n s
e x p l a i n e d  t h a t  m i n i n g  i s  t o  b e  c o n d u c t e d  u n d e r  t h e  r e g u l a t o r y  p r o g r a m  a n d  t h a t
o n l y  a n ' o P u r a t o r r w h o  e x p e c t s  t o  b e  m i n i n g  e i g h t  m o n t h s  a f t e r  s t a t e  p r i m a c y
n e e d  a P P  l y  f o r  a  p e r m a n e n t  p e r m i  t  .  T h e s e  e x p  I  i c  i  t  e x p  I a n a t  i o n s  c C I n c e r n  i n g
m i n i n g  a r e  r e i t e r a t e d  b y  r e f e r e n c e  i n  t h e  p r e a m b l e  t o  t h e  f i n a l  r e g u l a t i o n .  4 4
F R  1 5 0 1 4 - 1 5 0 1 5  ( l l a r  .  t 3  ,  L 9 7 9 ,  .  f , o n s e q u e n t  l y ,  i  t  s e e m s  r e a s o n a b  l e  t o  c o n c  l u d e
t h a t  t h e  r e g u l a t i o n s  e x p r e s s  a n  a n t i e i p a t i o n  t h a t  w h e r e  t h e r e  i s  m i n i n g ,  t h e r e
i s  a l s o  t o  b e  r e c l a m a t i o n .
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l r l e  f  i n d  t h a t  t h e  f o r e g o i n g  m a t e r i a l  l e n d s  i t s e l f  t o  t h e  i n t e r p r e t a t i o n
a d v o c a t e d  b y  0 S l 1  b e f o r e  t h i s  B o a r d .  t F N l l l  A l t h o u g h  t h e  r e g u l a t i o n s  r e f e r  t o
s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s ,  0 5 t 1  a r g u e s  t h a t  t h e  u s e  o f  t h e
c o n  j u n c t  i v e  ' a n d  '  r a t h e r  t h a n  t h e  d  i s  j u n c t  i v e  ' o r '  i n d  i c a t e s  t h a t  t h e
r e g u  l a t  i o n s  a p p  l y  o n  I y  u r h e n  s u r f  a c e  c o a  I  m i n  i n g  a n d  t h e  r e s p o n s  i b  i  I  i  t y  f  o r
r e c l a m a t i o n  o c c u r  t o g e t h e r  u n d e r  t h e  p e r m a n e n t  p r o g r a m .  U s e  o f  t h e
d i s j u n c t i v e ' o r ' u o u l d  h a v e  m a d e  i t  c l e a r  t h a t  r e c l a m a t i o n  a c t i v i t i e s ,  a p a r t
f r o m  m i n i n g  a c t  i v i  t  i e s ,  w o u  l d  r e q u  i  r e  a  p e r m i  t  .  0 5 H  s t a t e s :

B o t h  c o a l  m i n i n g  a n d  t h e  r e s p o n s i b i l i t y  f o r  r e c l a m a t i o n  m u s t  e x i s t  r ^ r i t h i n  a
d  i s c r e t e  j u r  i s d  i c t  i o n a  I  t  i m e  p e r  i o d  f o r  t h e  r e q u  i  r e m e n t s  o f  t h a t  j u r  i s d  i c t  i o n a  I
t i r n e  p e r i o d  t o  b e  i m p o s e d .  B e c a u s e  o f  t h e  j u r i s d i c t i o n a l  ' b r e a k '  b e t w e e n  t h e
i n t e r i m  p r o g r a m  a n d  t h e  p e r m a n e n t  p r o g r a m ,  B 5 l 1  b e l i e v e s  t h a t  t h o s e  o p e r a t i o n s
r , r h i c h  h a d  e x t r a c t e d  c o a l  o n l y  d u n i n g  t h e  i n t e r i m  p n o g r a m  a n d  u r h i c h  n o u  e n g a g e
o n l y  i n  r e c l a m a t i o n  a c t i v i t i e s  a r e  n o t  s u b j e c t  t o  t h e  p e r m i t t i n g  r e q u i r e m e n t s
o f  t h e  p e r m a n e n t  p r o g r a m .  I n  o t h e r  N o r d s ,  w h e n  s u r f a c e  c o a l  m i n i n g  o c c u r s ,  i t
t r i g g e r s  t h e  r e q u i r e m e n t  o f  r e e l a m a t i o n i  a n d  b o t h  a c t i v i t i e s  a r e  s u b j e c t  t o  t h e
P e r m i t t  i n g  r e q u i r e m e n t s  o n l y  d u r i n g  t h e  j u r i s d i c t  i o n a l  p e r i o d  i n  w h i c h  b o t h
a c t  i v i  t  i e s  o c c u r .  T h e  r e g u  I a t  i o n s  r e q u  i  r e  p e r m a n e n t  p r o g r a m  p e r m i  t s  o n  1 y  u r h e n
s u r f a c e  c o a l  m i n i n g  a n d  t h e  r e s p o n s i b i l i t y  f o r  r e c l a m a t i o n  o c c u r  t o g e t h e r
d u r i n g  t h e  p e r m a n e n t  p r o g r a m ,  t F N 6  l  h l h e n  c o a l  e x t r a c t i o n  o c c u r s  o n l y  i n  t h e
i n t e r i m  p r o g r a m  p e r i o d  a n d  o n l y  r e c l a m a t i o n  a c t i v i t i e s  o c c u r  a f t e r  s t a t e
P r o g r a m  a p p r o v a l ,  t h e  I a n g u a g e  o f  t h e  r e g u l a t i o n s  d o e s  n o t  r e q u i r e  a  p e r m a n e n t
p r o g r a m  p e r m i t  f o r  t h e  r e c l a m a t i o n  a c t i v i t i e s .

6  0 f  c o u r s e ,  r e c l a m a t i o n  a c t i v i t i e s  w h i c h  f o l l o r . r  c o a l  e x t r a c t
o c c u r s  d u r i n g  t h e  p e r m a n e n t  p r o g r a m  m u s t  b e  F e r m i t t e d  u n t i l  t h e y
a n d  t h e  b o n d  r e l e a s e  o c c u r s .

l o n

a r e

w h i c h
c o m p  l e t e d

0 f  c o u r s e ,  f o l l o w i n g  t h i s  l o g i c ,  w h a t  h J a s  a  s u r f a c e  m i n i n g  a n d
r e c l a m a t  i o n  o p e r a t  i o n  f  o r  p u r p o s e s  o f  t h e  i n t e r i m  p r o g r a m  o n  l ' l - y  3 L ,  1 9 8 2 ,  w a s
n o t  a  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n  f o r  p u r F o s e s  o f  t h e
p e r m a n e n t  p r o g r a m  o n  J u n e  1 ,  1 ? 8 2 ,  t h e  d a t e  o f  I l l i n o i s ' a s s u m e d  p r i m a c y .  I t
i s  0 5 H ' s  p o s i t i o n  t h a t  t h i s  i s  b o t h  l o g i c a l  a n d  p r a c t i c a l .  T h e  i n t e r i m  p r o g r a m
a n d  t h e  p e r m a n e n t  p r o g r a m  a r e  s e p a r a t e  r e g u  l a t o r y  r e g  i m e s .  I  f  t h e  t r , r o
a c t i v i t i e s  ( c o a l  m i n i n g  a n d  i t s  c o n c o m i t a n t  r e c l a m a t i o n  r e q u i r e m e n t )  t h a t
t r i g g e r e d  t h e  p e r m i t  o b t i g a t i o n  i n  o n e  r e g i m e  a r e  n o t  p r e s e n t  i n  t h e  o t h e r ,  t h e
p e r m i t  o b l i g a t i o n  i s  n o t  t r i g g e r e d .
R e p l y  i n  0 p p o s i t i o n  t o  A p p " l l a n t ' s  S t a t e m e n t  o f  R e a s o n s  a t  7 - 8 .  [ , J e  b e l i e v e
t h a t  t h e  l a n g u a g e  a n d  l e g  i s  l a t  i v e  h  i s t o r y  o f  S f I C R A  a n d  t h e  F e d e r a  I  a n d  I  I  I  i n o  i s
r e g u l a t  i o n s ,  s u p p o r t  0 S I 1 ' s  p o s i t i o n .

0 S t 1  f u r t h e n  a r g u e s r  E S  a  m a t t e r  o f  p o l i c y ,  t h a t  i t  i s  i m p n a c t i c a l  t o  r e q u i r e
m i n e  o u r n e r s  t o  g e t  a  p e r m a n e n t  p e r m i t  w h e n  t h e y  h a v e  o n l y  r e c l a m a t i o n
a c t i v i t i e s  l e f t  t o  c o m p l e t e  u n d e r  a n  i n t e r i m  p e r m i t  I  m o n t h s  a f t e r  a  p e r m a n e n t
P r o g r a m  h a s  b e e n  a p p r o v e d .  A I  t h o u g h  S I 1 C R A  c  I e a r  I y  r e q u  i  r e s  m i n  i n g  o p e r a t  i o n s
t o  b e  P e r m i t t e d ,  i t  a l s o  r e q u i r e s  r e c l a m a t i o n  t o  b e  c o n d u c t e d  o n c e  m i n i n g  i s
u n d e r t a k e n .  S e e  s e c t i o n s  5 A 2  a n d  5 0 6  o f  S | 1 C R A .  R e c l a r n a t i o n  r e g u l a t i o n  i s  a n
i m p o r t a n t  p a r t  o f  S H C R A .  H o w e v e r ,  0 5 1 1  a r g u e s  t h a t  ' I a ] n  o p e r a t o r  r " l h o  a l r e a d y
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s o l d  o r  c o n t r a c t e d  i t s  c o a l  a t  a  p r i c e  c a l c u l a t e d  w i t h o u t  t h e  e x t e n s i v e  c a p i t a l
c o s t s  o f  o b t a i n i n g  a  p e r m a n e n t  p r o g r a m  p e r m i t  f o r  *  *  *  r e c l a m a t i o n  a c t i v i t i e s
a f t e r  t h e  i n t e r i m  p r o g r a m  c o u l d  f a c e  f  i n a n c i a l  r u i n '  ( 0 S t 1  A n s w e r  a t  8 ) .  0 S t 1
h y P o t h e s i z e s  t h a t  t h e  $ 2 5 r 0 0 0  t o  $ 7 5 r 0 0 0  e s t i m a t e d  c o s t  o f  a  p e r m a n e n t  p e r m i t
c o u l d  d i v e r t  c a p i t a l  e x p e n d i t u r e s  f r o m  r e c l a m a t i o n  a c t i v i t i e s .  T h a t  r e s u l t ,  o f
c o u r s e r  r u n s  c o u n t e r  t o  t h e  C o n g r e s s i o n a l  I n t e n t  t o  s e e  t o  i t  t h a t  l a n d s  r r r h i c h
a r e  m i n e d  a r e  r e c l a i m e d .  A l o n g  t h e s e  I i n e s r  0 5 l l  a l s o  s u g g e s t s  t h a t  o u t  o f
e c o n o m i c  s e l f - i n t e r e s t r  o p e r a t o r s  m a y  a b a n d o n  r e c l a m a t i o n  a n d  f o r f e i t  b o n d
r a t h e r  t h a n  p a y  t h e  e x p e n s e  o f  a  p e r m a n e n t  p e r m i t .  A l t h o u g h  t h e s e  r e a $ o n s
a l o n e ,  w i t h o u t  s u p p o r t  f r o m  S I 1 C R A  a n d  t h e  r e g u l a t i o n s ,  w o u l d  n o t  b e  s u F f  i c i e n t
t o  p e n s u a d e  u s r  t h e y  o f  f e r  p r a c t i c a l  s u p p o r t  t o  a  c o n c l u s i o n  d e r i v e d  f r o r n
e v a  l u a t  i n g  t h e  m a t e r  i a  I  b e f o r e  u s .

T h u s r  u E  c o n c l u d e  t h a t  w h e r e r  B S  i n  N i d l a n d ' s  s i t u a t i o n ,  t h e r e  w a s  a
p e r m a n e n t  c e s s a t  i o n  . o  F  o p e r a t  i o n s  a t  t h e  f l e c c o  H i n e  p r  i o r  t o  t h e  a p p r o v a  I  o f
t h e  S t a t e  p e r m a n e n t  p r o g r a m  p e r m i t ,  t h e  r e m a i n i n g  r e c l a m a t i o n  o p e r a t i o n s  m a y  b e
c o m p l e t e d  u n d e r  t h e  i n t e r i m  r e g u l a t  i o n s .

C o n s e q u e n t l y ,  a p p e l l a n t ' s  r e q u e s t  f o r  a  F e d e r a l  i n s p e c t i o n  a n d  e n f o r c e m e n t
a c t  i o n  u r a s  p r o p e r l y  d e n i e d  b y  0 5 f 1  b e c a u s e  t h e r e  r r J a s  n o  v i o l a t  i o n  u n d e r  t h e
D e p a r t m e n t ' s  i n t e r p r e t a t i o n  o f  S | 1 C R A  a n d  t h e  r e g u l a t i o n s .  T h e  S t a t e  o f
I  I  I  i n o  i s  i n t e r p r e t a t  i o n  o f  t h e  r e g u  l a t  i o n s  i s  c o n s  i s t e n t  w i  t h  t h e  F e d e r a  I
i n t e r p r e t a t  i o n .

t ] l  A p p e l l a n t  a l s o  u r g e d  t h a t  f l i d t a n d  s h o u l d  b e  r e q u i r e d  t o  s u b m i t  a n
a P P l i c a t i o n  f o r  a  p e r m a n e n t  p e r m i t  f o r  i t s  l l e c c o  l l i n e  r e c l a m a t i o n  o p e r a t i o n s  i n
o r d e r  t o  a s s u r e  t h a t  t h e  p u b l i c  p a r t i c i p a t i o n  a n d  s u b s t a n t i v e  n e c l a m a t i o n
r e q u i r e m e n t s  o f  t h e  a p p r o v e d  I l l i n o i s  p r o g r a m  w i l l  b e  m e t .  T h e  q u e s t i o n  i " ,
u n d e r  t h e  c  i  r c u m s t a n c e s  o f  t h  i s  c a s e ,  w h e t h e r  | 1 i d  l a n d ' s  r e c  I a m a t  i o n  o p e r a t  i o n s
B r e  i n t e n d e d  a n d  r e q u  i  r e d  b y  S | ' I C R A  t o  b e  c o v e r e d  b y  t h e  p e r m a n e n t  p r o g r a m .  [ , l e
h a v e  d e c i d e d  t h a t  t h e y  a r e  n o t .  C o n s e q u e n t l y ,  i f  s u c h  r e c l a m a t i o n
o P e r a t i o n s  d o  n o t  r e q u i r e  a  p e r m a n e n t  p e r m i t ,  t h e n  t h e y  n e e d  n o t  b e  i n
c o m P l i a n c e  r , r i t h  t h e  p u b l i c  p a r t i c i p a t i o n  a n d  s u b s t a n t i v e  r e c l a m a t i o n
r e q u  i  r e m e n t s  o f  t h e  p e r m a n e n t  p r o g r a r n .  S i n c e  l l i d  l a n d  n e e d  n o t  c o m p  l y  w i  t h  t h e
p e r m a n e n t  P r o g r a m ,  i t s  r e c l a m a t i o n  o p e r a t i o n s  u r i l l  c o n t i n u e  t o  b e  s u b j e c t  t o
t h e  i n t e r i m  p e r m i t  r e q u i r e m e n t s ,  r ^ r i t h  0 5 1 1  a n d  I l l i n o i s  i n v e s t e d  r ^ r i t h  t h e
a u t h o r i t y  t o  c o n t i n u e  e n f o r c e m e n t  o f  t h e  i n t e r i m  p e r m i t  u n t i l  t h e  w o r k  h a s  b e e n
c o m P l e t e d .  t l i d l a n d  p o i n t e d  o u t  i n  i t s  A n s u r e r  t h a t  a p p e l l a n t  ' p a r t i c i p a t e d  i n
t t ^ l o  f u l l  d a y s  o f  h e a r i n g s  c o n d u c t e d  b y  t h e  I l l i n o i s  D e p a r t m e n t  w i t h  r e s p e c t  t o
t h e  i n t e r i m  p r o g r a m  r e c l a m a t i o n  p l a n s  f o r  P e r m i t s  8 2 3 - 8 2  a n d  8 2 4 - 8 2 '  ( f l i d l a n d ' s
A n s w e r  a t  6  ) .

t 4 1  I n  c o n c l u s i o n ,  w E  w i l l  b r i e f l y  a d d r e s s  H i d l a n d ' s  a r g u m e n t  t h a t  g r a n t i n g
a P P e  I  l a n t  r s  a p p e a  I  u o u  l d  d e n y  | 1 i d  l a n d  d u e  p r o c e s s .  l ' 1 i d  I a n d  r  E S  a n  i n t e r v e n o r ,
h a d  a n  s P P o r t u n i t y  t o  r a i s e  a n y  r e l e v a n t  a r g u m e n t s  t o  p e r s u a d e  t h i s  B o a r d  t o
r e  j e c t  a p p e l  l a n t ' s  p o s i t  i o n .  N i d l a n d  a s s e r t e d ,  h o w e v e r ,  t h a t  i f  t h i s  B o a r d  w e r e
t o  f  i n d  t h a t  t h e  s t a t u t e  a n d  r e g u l a t i o n s  r e q u i r e d  f l i d l a n d  t o  o b t a i n  a  p e r m a n e n t
p e r m i t ,  t h e  r e s u l t i n g  r e t r o a c t i v e  r e v o c a t i o n  o f  I l i d l a n d ' s  e x i s t i n g  i n t e r i m
P r o g r a m  p e r m i t  r , ^ r o u l d  r e s u l t  i n  a  t a k i n g  o f  t l i d l a n d ' s  p r o p e r t y  u i t h o u t  d u e
P r o c e s s .  b J e  d o  n o t  s o  f  i n d  a n d ,  c o n t r a r y  t o  f l i d l a n d ' s  a r g u m e n t ,  t h e r e  i s  n o
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I  t a k  i n g '  o f  l l i d  l a n d ' s  p r o p e r t y .  H o w e v e r ,  i  f  H e  h a d  f  o u n d  t h a t  l l i d  l a n d  i s
r e q u i r e d  t o  o b t a i n  a  p e r m a n e n t  p e r m i t ,  t l i d l a n d  w o u l d  h a v e  b e e n  g i v e n  a n o t h e r
o P P o r t u n i t y  t o  p r o t e c t  i t s  r i g h t s .  U n d e r  r e g u l a t i o n s  l 0  C F R  8 4 i . t 5  a n d  8 4 1 . 1 6
l l i d l a n d  m a y  r e q u e s t  a  h e a r i n g  i f  i t  i s  i s s u e d  a  n o t i c e  o f  v i o l a t i o n  o r
o e s s a t i o n  o r d e r .  A s  t h i s  B o a r d  h a s  f r e q u e n t l y  s t a t e d ,  d u e  p r o c e $ s  r e q u i r e m e n t s
a r e  m e t  s o  l o n g  a s  n o t i c e  i s  g i v e n  a n d  B n  o p p o r t u n i t y  t o  b e  h e a r d  i s  g r a n t e d
b e f o r e  d e p r i v a t i o n  o f  p r r o p e r t y  b e c o m e s  f  i n a l .  p h i l i p  A .  C r a m e r ,  7 4  I B L A  1
( 1 9 8 ] ) ;  t F N a l  A n i t a  R o b i n s o n ,  7 L  I B L A  ] 8 0  ( 1 g g r ) .  t F N b I

A c c o r d i n g l y ,  p u r s u a n t  t o  t h e  a u t h o r i t y  d e l e g a t e d  t o  t h e  B o a r d  o f  L a n d
A p p e a l s  b y  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ,  4 3  C F R  4 . I ,  a s  a m e n d e d ,  4 9  F R  7 5 6 4
( f l a r  .  t ,  1 9 8 4 ) ,  t h e  d e c i s i o n  o f  t h e  D i r e c t o r ,  0 S t 1 ,  i s  a f  f  i r m e d .
Edura rd [ .1 .  5 t  ueb i  ng
A d m i n i s t r a t  i v e  J u d g e
[^Je concu r :
J a m e s  L .  B u r s k i
A d m i n  i s t  r a t  i v e  J u d g e
G a i I  1 1 .  F r a z i e r
A d m i n  i s t  r a t  i v e  J u d g e
I n t e r i o r  B o a r d  o f  L a n d  A p p e a l s
0 f f i c e  o f  H e a r i n g s  a n d  A p p e a l s
U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r

F N t  H i d l a n d  f  i  l e d  a p p l  i c a t  i o n s  a n d  p r o p o s e d  r e c l a m a t  i o n  p l a n s  w i t h  t h e
I l l i n o i s  D e p a r t m e n t  f o r  p a r c e l  2  a n d  t h e  h a u l  r o a d  a r e a  i n  F e b r u a r y  L 9 7 9 .  I n
H a y  L 9 7 9 ,  H i d l a n d ' s  a p p l i c a t i o n s  u r e r e  d e e m e d  ' c o m p l e t e '  u n d e r  I l l i n o i s
P r o c e d u r e  a n d  r r r e r e  t h e n  f  i  l e d  r ^ r  i  t h  t h e  K n o x  C o u n t y  C l e r k  f  o r  p u b  I  i c  r e v i e w .  I n
S e p t e m b e r  L 9 7 9 ,  p u b l  i c  h e a r i n g s  u l e r e  c o n d u c t e d  b y  t h e  I  I  I  i n o i s  D e p a r t m e n t  i n
K n o x  C o u n t y  o n  f l i d l a n d ' s  t w o  a p p l i c a t i o n s .  D u r i n g  2  d a y s  o f  h e a r i n g s ,  c o m m e n t s
o f  t h e  p u b l i c ,  i n c l u d i n g  a p p e l l a n t ,  r r r e r e  h e a r d  o n  H i d l a n d ' s  p r o p o s e d
r e c  l a m a t  i o n  p l a n s .
I n  D e c e m b e r  t 9 7 ? ,  t h e  I l l i n o i s  D e p a r t m e n t  a p p r o v e d  t l i d l a n d ' s  r e c l a m a t i o n  p l a n s
a n d  i s s u e d  p e r m i t s  N o .  8 2 3 - 8 2  ( m i n i n g )  a n d  N o .  8 2 4 - 8 2  ( a c c e s s  a n d  h a u l  r o a d )
( A n s r , r e r  o f  H i d l a n d  t o  A p p e l  I a n t ' s  S t a t e m e n t  o f  R e a s o n s  a t  2 ) .

F N z  l l e c c o  I ' l i n e  w a s  c  l o s e d  t e m p o r a r  i  l y  i n  f l a y  1 9 8 0  u r h e n  t h e  b a n k r u p t c y  o f  t h e
R o c k  I s l a n d  R a i l r o a d  r e s u l t e d  i n  t h e  c e s s a t i o n  o f  r a i l  s e r v i c e  t o  t h e  m i n e .
l l e c c o  H i n e  w a s  c l o s e d  p e r m a n e n t l y  i n  l l u y  1 9 8 2  a f t e r  a l l  a t t e m p t s  t o  r e s t o r e
r a i l  s e r v i c e  u , e r e  u n s u c c e s s f u l  ( A n s r ^ r e r  o f  t l i d l a n d  t o  A p p e l l a n t ' s  S t a t e r n e n t  o f
R e a s o n s  a t  1 ) .

F N ]  l l i d l a n d ' s  A n s r , r e r  a t  p a g e  l  s t a t e d  t h a t  ' P a r c e l  2  o f  P e r m i t  8 2 3 - 8 2  w a s
n e v e r  m i n e d .  T h e  o n l y ' m i n i n g  o p e r a t i o n s ' e v e r  c o n d u c t e d  o n  P a r c e l  2  w e r e  t h e
i n i t  i a l  r e m o v a l  a n d  s t o c k p i  I  i n g  o f  a p p r o x i m a t e l y  I 7 2  a c r e s  o f  t o p s o i  I  a n d  a  f  e r , r
a c r e s  o f  r o o t  m e d i u m ,  r ^ r h i c h  t o o k  p l a c e  b e t w e e n  D e c e m b e r  1 9 7 9  a n d  H " y  1 9 8 0 . '

F N 4  l l i d l a n d ' s  A n s w e r  a t  p a g e  2  s t a t e d ,  ' P e r m i t  8 2 4 - 8 2  c o v e r e d  t h e  h a u l  r o a d
t h a t  h r a s  i n t e n d e d  t o  s e r v e  t h e  a r e a  c o v e r e d  b y  P e r m i  t  8 2 J - 8 2 .  R e c  l a m a t  i o n  o f
t h e  h a u l  r o a d  p e r m i t  a r e a ,  w h i c h  i n v o l v e s  a p p r o x i m a t e l y  3 4  a c r e $  o f  r o a d  a r e a
a n d  J  a c r e s  a s s o c i a t e d  w i t h  p o w e r  l i n e s ,  i s  e x p e c t e d  t o  e x t e n d  i n t o  1 9 9 4 . '

COPR. (E)  1991 ROCKY I1OUNTAIN HINERAL LAU FOUNDATION
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F N 5  f l u r r a y  s t a t e d ,
' S e c t i o n  2 . 0 1  o f  t h e  A c t  r e q u i r e s  a  p e r m i t  f o r  m i n i n g  o p e r a t i o n s .  S e c t i o n
t 7 7 L . 2 L  o f  t h e  I l l i n o i s  R u l e s  a n d  R e g u l a t i o n s  s t a t e s  t h a t  a  p e r m i t  w i l t  b e
n e c e s s a r y  f o r  p e r s o n s  r r r h o  e x p e c t  t o  c o n d u c t  r s u r f a c e  c o a l  m i n i n g  a n d
r e c  l a m a t  i o n  a c t  i v i  t  i e s .  '  T h e  w o r d s  t r e c  l a m a t  i o n  a c t  i v i  t  i e s '  c a n n o t  b e  r e a d
a l o n e i  t h e y  m u s t  b e  r e a d  i n  c o n j u c t i o n  w i t h  ' s u r f a c e  c o a l  m i n i n g  a n d . "
( E m p h a s i s  i n  o r i g i n a l .  )

, l

G F S ( H I N )  9 6  (  T 9 B 4

FN6, Jones adv i  sed appe I  I  an t  t  ha t  0Sf1 '
5 0 6 ( a )  o f  S I 1 E R A  w h i c h  p r o v i d e s ,  i n t e r
c a r r y  o u t  o n  l a n d s  w i t h i n  a  S t a t e  a n y
s u c h  p e r s o n  h a s  f i r s t  o b t a i n e d  a  p e r m i
a p p r o v e d  S t a t e  p r o g r a m . '

t
PAGE

s  p o s i t i o n  r ^ , a s  b a s e d ,  i n  p a r t r  o R  s e c t i o n
a l i a ,  t h a t  ' n o  p e r s o n  s h a l I  e n g a g e  i n  o r
s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s  u n l e s s
t  i s s u e d  b y  s u c h  S t a t e  p u r s u € n t  t o  a n

10

F N 7  A P P e l l a n t  a s s e r t e d  t h a t  u n d e r  s e c t i o n  5 0 2 ( d )  o f  S | 1 C R A ,  ] 0  C F R  7 7 , 2 1 ( a ) ( 1 )
a n d  s e c t i o n s  1 7 0 0 . 1 1 ( f )  a n d  L 7 7 t . 2 1 ( a ) ( 1 )  o f  t h e  I l l i n o i s  p e r m a n e n t  p r o g r a m
r e g u l a t i o n s ,  a  p e r m a n e n t  p r o g r a m  a p p l i c a t i o n  i s  c l e a r l y  r e q u i r e d  i n  t h e  s u b j e c t
c a s e .  F u r t h e r ,  a p p e l l a n t  a s s e r t e d  t h a t  t h e  d e t a i l e d  r e c l a m a t i o n  p r o v i s i o n s  o f
s e c t i o n  5 0 8  o f  S H C R A  a n d  l 0  C F R  P a r t  7 8 0  a r e  t o  b e  a p p l i e d  d u r i n g  a  s t a t e ' s
p e r m a n e n t  p r o g r a m  t o  a l l  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s .

F N B  T h e  I t l i n o i s  r e g u l a t i o n  a t  s e c t i o n  L 7 7 A . 1 1 ( f )  p r o v i d e s  i n  p e r t i n e n t  p a r t :
' N o t  l a t e r  t h a n  t u r o  m o n t h s  f o l l o w i n g  t h e  a p p r o v a l  o f  t h e  I l l i n o i s  p e r m a n e n t
P r o g r a m  P u r s u a n t  t o  s e c t i o n  5 0 1  o f  t h e  F e d e r a l  A c t  *  *  *  a l l  o p e r a t o r s  o f
s u r f a c e  c o a l  m i n e s  i n  e x p e c t a t i o n  o f  o p e r a t i n g  s u c h  m i n e s  a f t e r  t h e  e x p i r a t i o n
s f  e i g h t  m o n t h s  f r o m  t h e  a p p r o v a l  o f  t h e  I l l i n o i s  p e r m a n e n t  p r o g r a m  *  r  *  s h a l l
f i l e  a n  a p p l i c a t i o n  f o r  a  p e r m i t  w i t h  t h e  D e p a r t m e n t .  S u c h  a p p l i e a t i o n  s h a l l
c o v e r  t h e  a p p r o v a l  o f  t h e  t l t i n o i s  p r o g r a m . '
S i m i l a r  l a n g u a g e  i s  f o u n d  a t  I .  R .  L 7 7 t , 2 t ( a ) ( 1 )  w h i c h  p r o v i d e s :
' N o t  l a t e r  t h a n  t r ^ r o  m o n t h s  f o l l o w i n g  t h e  i n i t i a l  a p p r o v a l  b y  t h e  S e c r e t a r y  o f  a
r e g u l a t o r y  p r o g r a m  f o r  I l t i n o i s ,  *  *  *  e a c h  p e r s o n  w h o  c o n d u c t s  o r  e x p e c t s  t o
c o n d u c t  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s  a f t e r  t h e  e x p i r a t i o n  o f
e i g h t  m o n t h s  f r o m  t h a t  a p p r o v a l  s h a t l  f i l e  a n  a p p l i c a t i o n  f o r  a  p e r m i t  f o r
t h o s e  o F e r a  t  i o n s .  '

F N g  S I 1 C R A ,  $ e c t  i o n  7 A 1 ( 2 8  )  ,  s t a t e s  i n  p a r t :
' ( 2 8 )  r s u r f a c e  c o a l  m i n i n g  o p e r a t  i o n s ,  m e a n s - -
' ( A )  a c t i v i t i e s  c o n d u c t e d  o n  t h e  s u r f a c e  o f  l a n d s  i n  c o n n e c t i o n  w i t h  a  s u r f a c e
c o a l  m i n e  *  *  *  t h e  p r o d u c t s  o f  r ^ r h i c h  e n t e r  c o m m e r c e  o r  t h e  o p e r a t i o n s  o f  w h i c h
d i r e c t l y  o r  i n d i r e c t l y  a f f e c t  i n t e r s t a t e  c o m m e r c e .  S u c h  a c t i v i t i e s  i n c l u d e
e x c a v a t i o n  f o r  t h e  p u r p o s e  o f  o b t a i n i n g  c o a l  *  *  * ,  t h e  u s e s  o f  e x p l o s i v e s  a n d
b l a s t i n g ,  a n d  i n  s i t u  d i s t i l t a t i o n  o r  r e t o r t i n g ,  l e a c h i n g  o r  o t h e r  c h e m i c a l  o r
P h y s i c a l  P r o c e s s i n g ,  a n d  t h e  c l e a n i n g ,  c o n c e n t r a t i n g ,  o r  o t h e r  p r o c e s s i n g  o r
P r e p a r a t i o n ,  l o a d i n g  o f  c o a l  f o r  i n t e r s t a t e  c o m m e r c e  a t  o r  n e a r  t h e  m i n e
s i t e :  * * * a n d
' ( B )  t h e  a r e a s  u p o n  u h i c h  s u c h  a c t i v i t
d i s t u r b  t h e  n a t u r a l  l a n d  s u r f a c e .  S u c h
l a n d  t h e  u s e  o f  u h i c h  i s  i n c i d e n t a l  t o
b y  t h e  c o n s t r u c t i o n  o f  n e u ,  r o a d s  o r  t h e

c o P R .  ( C )  1 9 9 1

i e s  o c c u r  o r  w h e r e  s u c h  a c t i v i t i e s
a r e a s  s h a l l  a l s o  i n c l u d e  a n y  a d j a c e n t

a n y  s u c h  a c t  i v i t  i e s ,  a  I  I  l a n d E  a f f e c t e d
i m p r o v e m e n t  o r  u s e  o f  e x i s t i n g  r o a d s  t o
ROCKY MOUNTA I N 11I NERAL LAhI FOUNDAT I ON
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6 F S ( f 1 t N )  9 6  ( 1 9 8 4

ga in  acccss  t o  t hc  a i t e  o f  such  ac t i v i t i c s  and  f o r  hau laga ,  and  cxcava t i ons ,
uo rk ings ,  impoundmen ts ,  dams ,  ven t i l a t i on  sha f t s ,  en t r yuays ,  re fusc  banks ,
dumps ,  s t ockp i l c s ,  ova rbu rden  p i l es ,  spo i l  banks ,  c l un  banks ,  t a i l i ngs ,  ho las
o r  dep ress ions ,  r cpa i r  a ieas ,  s topagc  ! r? . s ,  p rocess ing  a raas ,  sh ipp ing  a reas
and  o thc r  apGas  upon  uh i ch  a re  s i t ed  s t ruc tu res ,  f ac i l i t i es ,  o r  o tha r  P roPr r t y

' o r  ma te r i a l s  on  t hc  su r f ace ,  r esu l t i ng  f r om o r  i nc i dan t  t o  such
a e t  i v i  t  i r s  i  I  I  i . l

F N l 0  ' s  7 7 L . L I  G c n c r a l  r a q u i r e m e n t s  f o r  p c r r n i t s - - 0 p c r a t o r s .
f E x c e P t  a s  p r o v i d e d  f o r  i n  s  7 7 l . l t ( b , ,  o n  a n d  a f t e r  g  n o n t h s  f  r o r n  t h c  d a t e  o n
t t h i c h  a  r e g u l a t o r y  p r o g r a m  i s  a p p r o v e d  b y  t h c  S e c r e t a r y ,  n o  p e r s o n  s h a l l  e n g a g e
i n  o r  c a r r y  o u t  s u r f a c e  c o a l  m i n i n g  r n d  r c c l a r n a t i o n  o p a r a t i o n s  o n  n o n - F c d a r a l
o r  n o n - l n d i a n  l a n d s  r . r i t h i n  a  S t a t e ,  u n l e s s  t h a t  p c r s o n  h a s  f i r s t  o b t a i n a d  a
v a l i d  p e r r n i t  i s s u o d  b y  t h e  r a g u l a t o r y  a u t h o r i t y  u n d a r  a n  a p p r o v e d  r s g u l a t o r y
p  r o 9  r a m ,  '

F N 1 1  ' s  7 7 1 . 2 I  P a r m i t  a p p l i c a t i o n  f i l i n g  d a a d l  i n a s .
' ( a )  I n i t i a l  i m p l e m e n t a t i o n  o f  p e r m a n e n t  r e g u l a t o f y  p r o g r a m s .  ( 1 )  N o t  l r t c r
t h a n  2  m o n t h s  f o l l o r . l i n g  t h a  i n i t i a l  a p p r o v a l  b y  t h e  S c c r c t a r y  o f  a  r a g u l a t o r y
p r o g r a m  u n d e r  S u b c h a p t c r  C  o f  t h i s  c h 6 p t c r ,  r a g a r d l e s s  o f  l i t i g a t i o n  c o n t G s t t n g
t h a t  a p p r o v a l ,  c a c h  p e r s o n  U h o  c o n d u c t s  o r  e x p e c t s  t o  c o n d u c t  s u r f a c e  c o a l
m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s  a f t r r  t h e  € x p i r a t i o n  o f  I  m o n t h s  f r o m  t h r t
a p p r o v a l  s h a l l  f i l e  a n  a p p l i c a t i o n  f o r  a  p e r m i t  f o r  t h o s e  o p e r a t i o n s . '

FN12 See  43  FR 4L687  (Sep t .  18 ,  L978)  and  43  FR 41688  (Sep t .  18 ,  L97A) .

F N l l  L  R .  L 7 7 A - 1 1 ( f )  f o l l o r ^ r s  t h e  l a n g u a g e  o f  s e c t i o n  5 0 2 ( d )  o f  S | I C R A ,  t r h i l e
I .  R .  t 7 7 L . 2 1 ( a )  ( 1 )  f  o l  l o r , r s  t h e  l a n g u a g e  o f  ] 0  C F R  7 7 L . 2 1 ( a )  w h i c h  i s
a u t h o r  i z e d  b y  t h e  m o r e  g e n e r a  I  l a n g u a g e  o f  5 0 6  ( a  )  o f  S I I C R A .

F N a  G F S ( f l l N )  L 5 7  ( 1 9 8 1 )

FNb GFS$1 tSf ,  \  t7  (  198]  )
G F S ( f l t N )  9 6  ( 1 9 8 4 )

END OF DOCUT1ENT
COPR. (C) 19?T ROCKY I '1OUNTAIN I1INERAL LAI,I  FOUNDATION
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$
Norman H. Bangertcr

Gorrrnor

Dee C. Hansen
Executiw Direcor

Dianne R Nielson, Ph.D.
Division Direcor

Sjlte'of l-Itah
DEPARTMENT OF NATURAL RESOURCES
DMSION OF OIL, GAS AND MINING

355 West North Temple
3 Triad Center, Suite 350
Salt Lake City. Utah 84180-1203
801 -538-5340

.,-..* ^---i -,\

December 13, 1991

CERTIFIED RETURN RECEIPT REQUESTED
No. P 540 713 869

Mr. Lee Edmonson
Properties Division
Hidden Valley Coal Company
1801 East University Drive
Phoenix, Arizona 85034

Dear Mr. Edmonson:

Re: Informal Hearing_ gnd Assessment Conference for_State Violation. N91-26-8-2.
ACT/0151007. Hidden Valley Coal Cgmpany. Emery County. Utah

In accordance with a telephone conversation between Denise Dragoo and
myself, please be advised that the Informal Hearing and Assessment Conference on
state violation N91 -26-8-2, Hidden Valley Mine has been established for Friday,
December 20, 1991, beginning at 10:00 a.m.

Pertinent, written material you wish reviewed before the conference can be
forwarded to me at the address listed above.

The conference will be held in the office of the Division of Oil, Gas and Mining.

Best regards,
,..-""'-'-.--\ ,

\
t - l 'h
l) LurW'Lv'\/

Dianne R. Nielson
Director

vb
cc: D. Dragoo

K. Knopp
J. Helfrich
DOGM Price Office
Public Notice Board

an equal opportunity employer

1t''
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IN TTM MATTER OF NOTICE OF
VIOI,ATION N91 -26_8-2
HIDDEN VALLEY MINE,
ACT,/oL5/007.

HIDDEN VALLEY COAL COMPANY

PETITION FOR TEMPORARY
RELIEF

CAUSE NO. ACT/0L5/007

a
a

a
a

o
a

a
a

I
o

a
a

Pursuan t  t o  u tah  code  Ann .  S  40 - r0 -22 (3 r ,  App r i can t ,

H idden  Va l l ey  Coa I  Company ,  a  U tah  co rpo ra t i on  (uH idden  Va t l ey " ) ,

by  and  th rough  i t s  counse l  o f  reco rd ,  he reby  pe t i t i ons  the  Board

o f  o i 1 ,  Gas  &  M in ing  ( "Boa rd " )  f o r  t empo ra ry  r e l i e f  conce rn ing

aba temen t  o f  No t i ce  o f  V io l a t i ons  N91  -26 -8 -2  ( "NOV" ) .  Th i s  Nov

l /as  i ssued  by  the  U tah  D iv i s  i on  o f  o i  I ,  Gas  &  M in ing  (  "ooc l " t "  )  on

November  22 ,  1991 ,  conce rn ing  rec l ama t i on  o f  t he  H idden  Va l l ey

M ine  (  "M ine"  )  ,  pe rm i t  No .  ACT/0 I1 /007  .  A  copy  i s  a t tached  as

Exh  ib i  t  'A .  "  H idden  va l  l ey  has  appea led  the  f  ac t  o f  t h  i s  v  i o la -

t i on  to  the  DOGM to  cha l l enge ,  among  o the r  t h ings ,  t he  na tu re  o f

the abatement  reguested by the NOV.  The Mine has been rec la imed

and  revege ta ted  i n  acco rdance  w i th  a  rec lamat ion  p lan  app roved  by

DOGM. Under  the terms of  the NOVs,  DOGM is  now request ing that

new a reas  ,  no t  f o rmer l y  i den t  i  f  i  ed  i n  t he  rec lamat  i on  p lan ,  be

reseeded  and  revege ta ted .  ( xov  pa r t  z  o f  2 ) .  H idden  va l r ey  i s

ob jec t i ng  t o  t h i s  aba temen t  ac t i on  due  t o  i t s  conce rn  t ha t  t he

10



r eseed ing  and  revege ta t i on  w i I I  d i s t u rb  t he  rec l a imed  a rea  and

cause  e ros ion  o f  s l opes .  I n  add i t i on ,  t he  reseed ing  and

revege ta t i on  ac t i v i t i e s  w i l l  ex tend  t he  pe r i od  o f  l i ab i l i t y  unde r

H idden  Va l l ey ' s  r ec l ama t i on  bond .  H idden  Va I l ey  a l so  ob jec t s  t o

abatement  ac t ion requ i red under  Par t  1  o f  the NOV concern ing sub-

m iss i on  o f  an  e ros ion  con t ro l  p l an .  I f  t he  NOV i s  vaca ted ,  t h i s

p lan  w i I I  no t  be  requ i red .  I t  i s  an  unnecessa ry  was te  o f

r esou rces  t o  r equ i re  such  a  p l an  un t i l  t he  f ac t  o f  t he  v i o l a t i on

i s  r ev i ewed .

Under  the  te rms  o f  t he  NOV,  reseed ing  and  revege ta t i on

mus t  occu r  no  l a te r  t han  December  20 ,  199 I .  H idden  Va1 ley

respec t fu l l y  reques ts  an  ex tens ion  i n  t he  aba temen t  pe r iod  pend-

i ng  rev i ev  t he  f ac t  o f  t he  v i o l a t i on  by  DOGM.  Du r i ng  a  recen t

re inspec t i on  o f  t he  M ine  conduc ted  l as t  week ,  DOGM inspec to rs

d i sag reed  on  the  aba temen t  ac t i on  requ i red .  DOGM inspec to r  Tom

Munson  ag rees  w i th  H idden  va l l ey ' s  consu l tan t  t ha t  t he  requ i red

aba temen t  may  cause  env i ronmen ta l  damage  to  rec la imed  a reas .  A

hea r i ng  be fo re  DOGM i s  r equ i red  t o  r eso l ve  t hese  con f l i c t i ng

op in i ons .

I n  add i t i on ,  aba temen t  o f  t he  Nov  p r i o r  t o  hea r i ng

essen t i a l l y  dep r i ves  H idden  Va I l ey  o f  i t s  oppo r tun i t y  f o r  hea r i ng

in  v i o l a t i on  o f  U tah  Code  Ann .  S  40 -10 -22 (3 )  and  t he  due  p rocess

p rov i s  i ons  o f  t he  f  ede ra f  and  s ta te  Cons t  i t u t  i ons .  [ J .  S .  Cons t .

9
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Amend .  v  and  x r v ;  u tah  Cons t .  A r t .  I ,  Sec t i on  7  .  F i na l l y ,  i f

H idden  Va l l ey  i s  success fu l  i n  i t s  appea l  and  the  DOGM vaca tes

the  NOVs ,  t he  aba temen t  ac t i on  requ i red  i n  t he  NOV w i l l  no  l onger

be  necessa ry .

Fo r  t he  above -s ta ted  reasons ,  H idden  va l l ey  respec t -

fu l l y  reques ts  tha t  t he  Board  ex tend  the  aba temen t  pe r iod  fo r

bo th  Pa r t  2  and  2  o f  t he  NOV fo r  a  pe r i od  f r om December  20 ,1991

un t i l  t he  DOGM en te r s  i t s  w r i t t en  de te rm ina t i on  rega rd ing  t he

fac t  o f  t he  v i o l a t i on .  I f  t he  NOV i s  uphe ld ,  H idden  Va l l ey

reques t s  a  r easonab le  pe r i od  o f  t ime  f o l l ow ing  t he  hea r i ng  i n

wh ich  to  conduc t  t he  aba temen t  ac t i v i t y  requ i red  by  DOGM.

SUBMITTED th is  lN  day  o f  December ,  I99 l - .

HIDDEN VALLEY COAL COMPANY

a  P ro fess iona l  Co rpo ra t i on
215  Sou th  S ta te  S t ree t
Twe l f t h  F l oo r
P .  O .  Box  51021  0
Sa I t  Lake  C i  t y ,  U tah  841  51
Te lephone r  ( 801 )  Sg1 -8900

Den  i sM.  Dragoo
FABIAN & CLENDENIN,

3



CERTTFICAqE OF SERVTCE

I  he reby  ce r t i f y  t ha t  on  t h i s day  o f  December ,

1991 '  a  t r ue  and  co r rec t  copy  o f  t he  f o rego ing  pe t i t i on  f o r

Tempora ry  Re l i e f  was  hand  de r i ve red  to  the  fo r row ing :

D r .  D ianne  R .  N ie l son ,  D i rec to r
U tah  D i v i s i on  o f  O i f  ,  Gas  &  M in ing
3  T r  i  ad  Cen te r ,  Su i  t e  3  50
355  Wes t  Nor th  Temp le
Sa l t  Lake  C i t y ,  U tah  84180

DAD:121191b

/24
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R A L P H  H .  M I L L E R
ERYCE E. FIOE
GEORGE D. MELL|NG, JR.
WARREN PATTEN
M .  t s Y R O N  F I S H E R
STANFORD B.  OWEN
WILLIAM H.  AOAMS
ANTHONY L.  FIAMPTON
PETER W. EILLINGS, JR.
T H O M A S  C H R I S T E N S E N ,  J R .
R A N D  M .  E L I S O N
OENISE A.  ORAGOO
.JAY B. B€LL
OANIEL W. ANOERSON
G A R Y  E .  J U B B E R
ROSEMARY J.  BELESS
W. CULLEN BATTLE
K E V I N  N .  A N O E R S O N
FIANOY K.  JOHNSON
N O R M A N  J .  Y O U N K E R

HAIID DETIVERED

FABIAN &  CLENDENIN
A PROFESSIONAL CORPORATION ---,  " --.

ATTORNEYS AT LAW

TWELFTH FLOOR [..fl: fi
ars sourH srATE srREEt ti

P. O. BOX srOArO

M I C H E L E  M I T C H E L L
JOHN E.  S.  ROBSON
OOUGLAS B.  CANNON

lI |';;trl fj:\. ooucLAs J. PAYNE
i :  l i t : ; r  l i  l )
i-t-, Hr* ffi noaenr FALMER REEs

K E N L E Y  W .  B R U N S O A L E
OIANE H.  BANKS
P. ERUCE EAOGER
JoHN (JACK) O.  RAY
M I C H A E L  L .  C H I D E S T E R
X A T H L E E N  H .  S W I T Z E R
CRAIG T.  .JACOESEN
R O B E R T  K .  H E I N E M A N
SANORA K.  ALLEN
LAURA L.  MOSET
GEOFFff .  GRIFFIN

O F  C O U N S E L
P E T E R  W .  B I L L I N G S

SALT LAKE C|TY, UTAH 84tst n
TELE'H'NE (Bor) s3r.asoo u[C 1 2 l99f

F A C S I M I L E  ( A O r )  5 9 6 - 2 A t 4

S[* ft ET.AFii tirl]'\it il Si:
*lL, GAlii & [r,{ii'ifii!{}

December  L2 ,  1991

James  Car te r ,  Ese .
Cha i rman
Utah  Boa rd  o f  O i  I ,  Gas  &  M in ing
355  Wes t  No r th  Temp le ,  Su i t e  350
Sa l t  Lake  C i t y ,  U tah  84180 -2303

RE :  Pet  i  t  ion  for  Temporary  Re I  i  e f  ,  
'

H i dden  va l l ey  M ine ,  p€ rm i t  No .  ACT /oL5 /007
No t  i  ce  o f  V io ta t  i on  No .  N91  -25 -8 -2

Dea r  J  im :

On behal f  o f  H idden VaI Iey  Coal  Company,  a  Utah corpo-
ra t i on  (  "H idden  Va I l ey "  ) ,  we  have  subm i t t ed  t he  enc losed  Pe t i t i on
fo r  Tempora ry  Re l i e f  reques t i ng  an  ex tens ion  o f  t ime  in  wh ich  to
aba te  No t i ce  o f  V io l a t i on  N91 -2e -B -2  ( "NOV" ) .  H idden  Va l l ey  i s
cha l l eng ing  t he  f ac t  o f  t he  v i o l a t i on  and  t he  na tu re  o f  t he
abatement  requested under  the NOV in  a  hear ing before  the Utah
D iv i s i on  o f  O i f  ,  Gas  &  M in ing  ( t f r e  "D i v i s i on " ) .  H idden  Va I l ey
seeks  an  ex tens ion  i n  t he  pe r i od  f o r  aba temen t  un t i l  t he  D i v i s i on
has  had  an  oppo r tun i t y  t o  r ev i ew  the  f ac t  o f  t he  v i o l a t i on .

I  have  rev i ewed  t h i s  ma t t e r  w i t h  D r .  D ianne  R .  N ie l son ,
D i rec to r  o f  t he  D i v i s i on ,  and  hea r i ng  o f f  i ce r  on  t he  f ac t  o f  t he
NOV.  Dr .  N ie l son  has  sugges ted  tha t  we  a r range  a  te lephon ic  con -
fe rence  on  t he  Pe t i t i on  f o r  Tempora ry  Re I i e f .  As  d i scussed  i n
the  Pe t i t i on ,  t he re  appea rs  t o  be  a  d i f f e rence  o f  op in i on  w i t h i n
the  D i v i s i on  conce rn ing  t he  requ i red  aba temen t  ac t i on .  I f  you
w ish  t o  con f  i rm  t h i s ,  we  can  a i r ange  a  hea r i ng  w i t h  t he  pa r t i es
o r  a  t e l ephon i c  con fe rence  ca l l  w i t h  add i t  i ona l  pa r t  i c i pan t s .
Lee Ed.monson wi th  Hidden Val ley  has requested that  he be inc luded
in  th i s  ma t te r .  Mr .  Edmonson  can  be  reached  by  phone  in  Phoen ix ,
A r i zona ,  oD  Thursday  a f te rnoon  o r  F r i day  morn ing  o r  he  can
ar range  to  mee t  w i th  you  i n  Sa I t  Lake  C i t y ,  U tah ,  oD  Monday  o r
Tuesday ,  December  16  o r  17 ,  1991 .
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James Car te r ,  Ese.
December  12 ,  1991
Page Two

Please  l e t  me  know whe the r  you  wou ld .  l i ke  to  hea r  t h i s
ma t te r  i n  pe rson  o r  by  t e l ephon i c  con?e rence .  As  i nd i ca ted  i n
the  Pe t i t i on ,  aba temen t  i s  now  schedu led  f o r  December  20 ,  1gg1
and  t h i s  i s sue  shou rd  be  reso rved  p r i o r  t o  t ha t  da te .

Thank  you  fo r  your  ass is tance  in  th i s  mat te r .

Very  t ru l y  yours ,

DAD: jmc
cc:  Lee Edmonson

Kar Ia  Knoop
Dr .  D ianne  R .  N ie l son
Pame la  Grubaugh-L i t t  i g
Lowe l l  B rax ton
Susan  Wh i te
Tom Munson
Thomas  A .  M i t che l l ,  Esq .
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RALPH H.  MILLER
BAYCE E.  FOE
GEORGE g.  I . {ELLING, JR.
WARREN PAITEN
M .  B Y R O N  F I S H E R
STANFOTO E.  OWEN
WILLIA'.1 H. AOAMS
ANTHONY L.  FIAMPTON
FETEFT W. BILLINGS, JR.
THOM^'S CHFtTSTENSEN, JR.
R A N O  M .  E L I S O N
DENISE A.  OFIAGOO
.,AY B. BELL
OANIEL W. ANOERSON
GARY E.  JUtsBER
FIOSEMARY J.  AELESS
tt,. CULLEN BATTLE
KEV]N N.  ANOERSON
RANOY X.  JOHNSON
NORMAN J.  YOUNKER

IIAND DELIVERED

Ms.  V i ck i e  Ba i l ey
U tah  D i v i s i on  o f  O i I ,
355  Wes t  Nor th  Temp1e
3  T r i ad  Cen te r ,  Su i t e
Sa I t  Lake  C i t y ,  U tah

RE:  No t  i ce
Hidden

Dea r  V i ck i e :

DAD:  jmc
cc:  Lee Edmonson

Kar la  Knoop
Dr .  D ianne  R .  N ie l son
Pamela Grubaugh-L i t t  ig
Love l I  B rax ton
Susan l. lh i te
Tom Munson
Thomas  A .  M i t che l l ,  Esq .

FAB IAN 5 .  CLENDENIN
A PROFESS3ONAL COFPORATION

ATTORNEYS AT LAW

TWELFTH FLOOR
2I5 SOUTH STATE STREET

P. O. BOX stoeto
SALT LAKE C|TY, UTAH 84tsl

TELEPHONE (sot )  s3t -asoo
F A C S I M l L E  ( e o t )  5 9 6 - 2 A t 4

December  12 ,  1991

Gas &  Min ing

350
84180-2303

o f  V io la t  i on  No .  N91-26-8 -2
va11ey  Mine ,  p€rmi t  No .  ACT/o l -5 /0a7

M I C H E L E  H I I C H E L L

JOHN E .  S .  F IOSSON

OOUGLAS A .  CANNON
gOUGL.AS J. PAYNE

FIOBERT FALTTER REES

XENLEY W.  BRUNSOALE
OIANE H .  EANXS

P.  ARUCE BAOGER
rroHN {JACr(l  cr.  RAY
HICHAEL  I -  CH IO€STEFI
I (ATHLEEN H .  SWITZER
CRAIG T .  JACOBSEN
ROC'EF IT  X .  } IE INEMAN
SANOFIA I( ALLEil
LAUFIA  L  MOSER

G C O F F f f . 6 R I F F I N

O F  C O U N S E L
P E T E R  W .  g t L L I N G S

I n  my  l e t t e r  t o  you  o f  December  11 ,  1991  conce rn ing  - t he

above - re fe renced  No t i ce  o f  V io l a t i on  No .  N91 -26 -8 -2 ,  I  m i s taken l y
re fe renced  Ca IMa t  Company  o f  A r i zona  ra the r  t han  H idden  Va I ley
Coa I  Company .  W i l l  you  p lease  make  tha t  co r rec t i on  and  no te  tha t
H idden  Va l l ey  Coa l  Company  i s  r eques t i ng  t ha t  No t i ce  o f -V io l a t i oq
No .  N91 -26 -8 -2  be  vaca ted .

Thank  you  fo r  your  ass is tance  in  th i s  mat te r .

Very  t ru ly  yours ,

Den ise

ffiE
Dtc 1 2 |t i l

Dll'tstoN Cr
OfL GAS & fbf tNfNG

,
H

A.  Dragoo



RALPH H.  I { ILLER
BRYCE E.  ROE
GEORGE O. MELLTNG, JR.
WARREN PATTEN
M .  B Y R O N  F ] s H E R
STANFORO B.  OWEN
W I L L I A M  H .  A O A M S
ANTHONY L.  RAMPTON
P E T E R  W .  B l L L t N G S r . r R .
THOMAS CHFTSTENS EN, JFt .
RANO M. ELISON
D E N I S E  A .  D R A G O O
JAY E.  BELL
O A N ] E L  W ,  A N Q E R S O N
G A R Y  E .  J U A B E R
ROSEI{AFIY J.  BELESS
W. CULLEN BATTLE
X E V I N  N .  A N O E R S O N
R A N O Y  K .  J O H N S O N
NOTMAN J.  YOUNXER

HA}TD DETIVERED

FABIAN &  CLENDEN IN
A PROFESSIONAL CORPORAT]ON

ATTORNEYS AT LAW

TWELFTH FLOOR
2I5 SOUTH STATE STREET

P. O. BOX stozro
SALT LAKE C|TY, UTAH 84tsl

TELEPHONE (8Ot)  53t -aeoO
F A C S t M I L e  ( a o t )  s 9 6 - e a t 4

December  11 ,  1991

M]CHELE MI IC t lELL

JOHN E .  S .  ROBSON

OOUGL^S  E .  CANNON
DOUGL^S  \ , .  PAYNE

FOBEFIT  PALMER REES

I (ENLEY W.  BRUNSOALE

orANE l { .  SANI (S

P .  BF IUCE BAOGSR
JoHN (JACK)  O .  RAY

I , i ICHAEL  L .  c :H IOESTER
I (ATHLEEN H .  SWITZE ' t

CRAIG  T .  JACOBSEN

F O E E R T  X .  H E I N E M A N
.5ANORA X .  ALLEN

LAUFIA  L  MOSER

GEOFFREY P .  GFTFF IN

O F  C O U N S E L

P E T E F  W .  B I L L I N G S

Ms.  V i ck i e  Ba i l ey
U tah  D i v i s  i on  o f  O i  I ,  Gas  &  M in ing
355  Wes t  No r th  Temp1e ,  Su i t e  350
Sa l t  Lake  C i t y ,  U tah  84180 -2303

RE:  No t  i ce  o f  V io1a t  i on  No .  N91  -26 -8 -2 ,
H idden  Va I ley  M ine ,  p€ rm i t  No .  ACT/0 l .S /0A7

Dear  V i ck i e :

on  beha l f  o f  ca rMa t  company  o f  A r i zona  ( " ca rma t " ) ,  we
respeg t f u l l y  r eques t  t he  D i v i s i on  o f  O i I ,  Gas  E  M in ing  ( "D i v i ' -
s i on "  )  t o  r ev i ew  the  f ac t  o f  v i o l a t i on  o f  t he  above -en t i t l ed
no t i ce  o f  v io la t i on  (  "NOV"  )  .  Ca IMa t  reques ts  tha t  t h i s  NOv  be
vaca ted  and  tha t  t he  D iv i s ion  w i thd rav  the  requ i red  aba temen t
ac t i on .  Ca IMa t  i s  conce rned  tha t  t he  aba temen t  ac t i on  reques ted
by  t hg  D i v i s i on  w i l l  cause  env i r onmen ta l  ha rm  to  t he  pe rm i t  a rea
and  rv i  11  i nc rease  the  pe r iod  o f  t i r ne  f  o r  wh ich  the  ope ra to r  i s
respons ib ' I e  .  f o r  rec lamat ion  and  revege ta t i on  success .

The cur rent  abatement  t ime set  by  the Nov is  December
24 ,  1991 .  We  a re  reques t i ng  t he  Boa rd  o f  b i f ,  Gas  &  M in ing  t o
ex tend  the  pe r  i od  f  o r  aba temen t  pend ing  the  D iv i s  i on '  s  hea r  i ng  on
th i s  ma t t e r .

Thank  you  f o r  you r  ass i s t ance  i n  t h i s  ma t t e r .

Very  t ru ly  yours ,

Den ise  A .  D ragoo
DAD: jmc
cc:  Lee Edmonson

Kar1a Knopp
Dr .  D ianne  R .  N ie l son
Pamela Grubaugh-L i  t t  ig
Lowe l I  B rax ton
Susan  Wh i t e
Tom Munson
Thomas  A .  M i t che l l ,  Esq .
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